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Syllabus.

McGAHEY ». VIRGINIA.
BREYAN ». VIRGINIA.
COOPER ». VIRGINTIA.
ELLETT ». VIRGINIA.

CUTHBERT ». VIRGINIA.

ERROR TO THE SUPREME COURT OF APPEALS OF THE STATE OF
VIRGINIA.

IN RE BROWN.

- APPEAL, FROM THE CIRCUIT COURT OF THE .UNITED STATES FOR
THE EASTERN DISTRICT OF VIRGINIA.

HUCLESS ». CHILDREY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF VIRGINIA.

VASHON ». GREENHOW.

ERROR TO THE SUPREME COURT OF APPEALS OF THE STATE OF
VIRGINIA.

Nos. 1057, 1055, 1056, 1058, 1142, 1217, 1216, 23. Argued January 21, 1890. — Decided
May 19, 1890,

The decisions Hartman v. Greenhow, 102 U. S. 672; Antoni v. Greenhow,
107 U. S. 769; Virginia Coupon Cases, 114 U. S. 269; Barry v. Edmunds,
118 U. 8.550; Chaffin v. Taylor,116 U. S. 567 ; Royall v. Virginia, 116 G. S.
572; Sands v. Edmunds, 116 U. S. 585; Royall v. Virginia, 121 U. 8. 102;
In re Ayers, In re Scott and In re McCabe, 123 U. S. 443, are reviewed;

. and, without committing the court to all that has been said, or even all
that has been adjudged in those cases, on the subject of the act of the
legislature of Virginia of March 30,- 1871, to provide for the funding
and payment of the public debt, and the issue of coupon bonds of the

State under its provisions, it is now Held,

(1) That the provisions of the act of 1871 constitute a contract between
the State of Virginia and the lawful holders of the bonds and cou-
pons issued under and in pursuance of said statute;

(2) That the various acts of the assembly of Virginia passed for the
purpose of restraining the use of said coupons for the payment of
taxes and other dues to the State, and imposing impediments

. and obstructions to that use, and to the proceedings instituted for
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establishing their genuineness, do in many respects materially im-
pair the obligation of that contract, and cannot he held to be valid
or binding in so far as they have that effect;

{3) That no proceedings can be instituted by any holder of said bonds
or coupons against the Commonwealth of Virginia, either directly
by suit against the Commonvealth by name, or indirectly against

" her executive officers to control them in the exercise of their
official functions as agents of the State;

(4) That any lawfnl holder of the tax-receivable coupons of the State
issuned under the act of 1871 or the subsequent a¢t of 1879, who
tenders such coupons in payment of taxes, debfs, dues and de-
mands due from him to the State, and continmes to hold himself
ready to tender the same in payment thereof, is entitled to be free
from molestation in person or goods on account of such taxes,
debts, dues or demands, and may vindicate such right in all law-
ful modes of redress — by suit to recover his property, by suit
against the officer to recover damages for taking it, by injunction
to prevent such taking where it would be attended with irre-
mediable injury, or by a defence to a suit brought against him for
his taxes or the other claims standing against him; that no con-
clusion short of this can be legitimately drawn from the series of
decisions reviewed by the court without wholly overruling that
rendered in the Coupon Cuases and disregarding mwany of the rulings
in other cases, which the court would be very reluctant to doy
and that to this extent the court feels bound to yield to the
authority of its prior decisions whatever may have been the former
views of any member of the court.

In McGahey v. Virginia, Bryan v. Virginic and Cooper v. Virginia it is now

Held,

(1) That the provision in the act of the General Assembly of Virginia
of January 26, 1886, which imposes upon the taxpayer the dutysof,
producing the bond from which the coupons tendered by him in
payment of taxes were cut, at the time of offering the coupons
in evidence in court, is an unreasonable condition, in many cases
impossible to be performed, so onerous and impracticable as not
only to affect, but to destroy the value of the instruments in the
hands of the holder who had purchased them; and is repugnant
to the Constitution of the United States;

(2) That the provision in the ‘act of that Assembly of January 21, 1886,
which prohibits expert testimony in establishing the genuineness
of coupons so offered in evidence, is in 1ike manner unconstitutional;

(3) That it is questionable whether the act of that assembly of May 8th,
1887, which authorizes and requires a suit to be brought against
the taxpayer who tenders payment of his taxes in coupons, ng well
as the acts which require their rejection, are not laws impalring
the obligation of the contract. :

In Ellett v. Virginia it is Ileld; that in tendering coupons in payment of a
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judgment recovered by the State for taxes and costs of suit the taxpayer
is entitled to tender coupons in payment of the costs as well as of the
taxes. h

In Cuthbert v. Virginia it is Held; that the special license required by the
act of March 15, 1884, as amended by the act of May 23, 1887, for the
right to offer tax-receivable coupons for sale was a material interference
with their negotiability, and impaired the contract.

In Brown’s Case it is Held; that whether the passage of a new statute of
limitations, giving a shorter time for the bringing of actions than had
existed before, as applied to actions which had acerued, so affected the
remedy as to impair the obligations of the contract, within the meaning
of the Constitution, (epends upon whether a reasonable time is given
for bringing such actions; that no one rule can be laid down for de-
termining, as to all cases alike, whether the time allowed was or was
not reasonable; that that fact must depend upon the circumstances in
each case; and that under the circumstances of this case, and the
peculiar condition of the securities in question, the limitation prescribed
by § 413 of the Code of Virginia of 1887, with regard to the obligations
of the State is unreasonable and impairs the obligation of the contract.

In Hucless v. Childrey it is Held ; that the requirement by the laws of Vir-
ginia that the tax for a license to sell, by retail, wine, spirits and other
intoxicating liquors shall be paid in lawful money of the United States
does not impair the obligation of the contract made by the State with
the holders of the coupons of its bonds, that they shall be received in
payment of taxes.

In Vashon v. Greenhow it is Held, that the stitute of Virginia requiring the
school tax to e paid in lawful money of the United States was valid.
notwithstanding the provision of the act of 1871, and was not repugnant
to the Constitution of the United States.

TrESE cases, all of which grew out of the legislation of the
State of Virginia regarding its tax-receivable coupons, were
argued together; and, although having distinguishing fea-
tures, it has been found by the court more convenient to treat
them together in its opinion.

Mg. JusticE BrADLEY, on behalf of the court, prefaced the
cases in defail, by a general review of the previous action of
the cowrt in this matter. Ile said:

These cases, like the Virginia Coupon Cases, decided in
April, 1885, and reported in 114 U. 8. 269, and like Barry v.
Edmunds and other cases argued at the same time, decided in
TFebruary, 1886, and reported in 116 U. S. 330, et«., arise upon
certain tax-receivable coupons attached to bonds of the State
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of Virginia issued in reduction and liquidation of the state
debt under the acts of March 30, 1871, and March 28, 1879.
The present appeals are a continuation of the controversy
arising upon said coupons as receivable and tendered in pay-
ment of taxes and ather state dues.

The origin of these bonds and coupons has been fully ex-
plained in former cases; but the proper disposition of the
cases now to be considered will be greatly facilitated by pre-
senting a connected résumé of the legislative acts relating to
and affecting the said securities, and of the decisions hereto-
fore made in reference to said acts.

The state debt of Virginia amounted, prior to the late civil
war, to more than thirty millions of dollars. After the war
it became a matter of great importance to arrange this debt
in such manner as to bring it within the control and means of
the State. West Virginia had recently beén separated from
the parent State and had participated in the advantages of the
money raised by the issue of the state securities. It was sup-
posed by those who were best qualified to know the facts that
at least one-third of the state resources was lost by this exci-
sion of territory, and the legislature of Virginia deemed it
nothing more than equitable that the new State should bear
one-third of the state debt. A proposition was therpefore
made to the bondholders of the State to receive two-thirds of
the amount due them in new bonds payable thirty-four years
after date, with coupons attached thereto receivable, after be-
coming due, in payment of taxes and other claims and demands
due to the State. This scheme was formulated by the act of
March .30, 1871, entitled ‘“ An act to provide for the funding
and payment of the public debt,” and was acquiesced in by
the public creditors, or the great majority of them, who
accepted and received the bonds provided for in the act, which
were looked upon as a favorife security in consequence of the
value attached to the coupons as legal tender instruments in
the payment of taxes and public dues. The act, amongst other -
things, provided as follows:

“Secriox 2. The owners of any of the bonds, stocks or inter-
est ceriificates heretofore issued by this State whlch are recog-



666 OCTOBER TERM, 1889.
Statement of the Case.

nized by its constitution and laws as legal” [except certain
specific securities named)] “ may fund two-thirds of the amount
of the same, together with two-thirds of the interest due or to
become due thereon to the first day of July, 1871, in six per
centumm coupon or registered bonds of this State . . . to
become due and payable in thirfy-four years after date, but
redeemable . . . after ten years, the interest to be payable
semi-annually on the first days of January and July in each.
yvear. The bonds shall be made payable to order or bearer
and the coupons to bearer, and registered bonds payable to
order may be exchanged for bonds payable to bearer, and reg-
istered bonds may be exchanged for coupon bonds, or wice
versa, at the option of the holder The coupons shall be pay-
able semi-annually, and be receivable at and after maturity
for all taxes, debts, dues and demands due the State, which
shall be expressed on their face. . . .”

*Provision was made in the third section of the act for the
issue of certificates for ope-third part of the debt which was
not funded in said bonds, the payment of which certificates it
was declared tvould be provided for in accordance with such
settlement as should thereafter be had between the States of
Virginia and West Virginia in regard to the public- debt of
the State existing at the time of its dismemberment.

By the fourth section the treasurer was authorized and
directed to cause to be prepared engraved or lithographed.
registered bonds and bounds with coupons, and certificates of
the character mentioned in the second and third sections,
and, when prepared, to commence the issuance of the same.

It was further enacted that the bonds and certificates should

- 'be signed by the treasurer and countersignetl by the auditor;
that the coupons should be signed by the treasurer, or that a
Jac sitmile of his signature should be stamped or engraved
thereon. The bonds were to be issued in series, and those of
each series to be numbered from one upwards, as issued, and
‘the coupons, in addition to the number of the bond to which
they were «ttached, were to be numbered from one to sixty-
seven. The surrendered bonds were to be cancelled and de-
posited in the office of the state treasurer.
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By section 5 certain assets belonging to the State, when
realized or converted into money, were to be paid into the
treasury to the credit of a sinking fund created for the pur-
chase and redemption of the bonds issued under the act, and,
after 1880, inclusive, a tax of two cents on_a hundred dollars
of the assessed valuation of all property in the State was to be
applied in like manner. The treasurer, the auditor of public
accounts and second auditor were appointed commissioners of
the sinking fund.

It has always been contended on the part of the bondhold-
ers that this statute created a contract between them and the
State, firm and inviolable, which the legislature had no con-
stitutional right to violate or impair; and such was, for
several years, the uniform holding of the Supreme Court of
Appeals of Virginia. See Antoni v. Wright, 22 Grattan, 833,
November term, 1872; Wise v. Rogers, 24 Grattan, 169;
Clarke v. Tyler, 30 Grattan, 134. A different view, however,
has since been taken by the Court of Appeals, which now holds
that the act of 1871 was unconstitutional from its inception,
being repugnant to certain provisions of the constitution of
the State adopted in 1869. An elaborate argument to this
effect is contained in the opinion of the court rendered in
one of the cases now before us, Vashon v. Greenhow, decided
January 14, 1886. In ordinary cases the decision of the
highest court of a State with regard to the validity of one of
its statutes would be binding upon this court ; but where the
question raised is whether a contract has or has not been
made, the obligation of which is alleged to have been impaired
by legislative action, it is the prerogative of this court, under
the Constitution of the United States and the acts of Con-
gress relating to writs of error to the judgments of state
courts, to inquire, and judge for itself, with regard to the mak-
ing of such contract, whatever may be the views or decisions
of the state courts in relation thereto.

The decisions of this court, therefore, in reference to the
question whether a valid contract was made by the statute in
question between the State of Virginia and the holders of the
bonds authorized by said act, are to be considered as binding
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upon us, although a contrary view may have been taken by
the courts of Virginia ; and in view of this principle of consti-
tutional law, and of the decisions made by this court, we have
no hesitation in saying that the act of 1871 was a valid act,
and that it did and does constitute a contract between the
State and the holders of the bonds issued under it, and that
the holders of the coupons of said bonds, whether still at-
tached thereto or separated therefrom, are entitled, by a
solemn engagement of the State, to use them in payment of
state taxes and public dues. This was determined in Hart-
man v. Greenhow, 102 U. 8. 672, decided in January, 1881 ;
in Anitoni v. Greenhow, 107 U. S. 769, decided in March,
1883; in the Virginia Coupon Cases, 114 U. 8. 269,.decided
in April, 1885 ; and in all the cases on the subject that have
come before this court for adjudication. This question, there-
fore, may be considered as foreclosed and no longer open for
consideration. "It may be laid down as undoubted law that the
lawful owner of any such coupons has the right to tender the
same after maturity in absolute payment of all taxes, debts,
dues and demands due from him fo the State. The only
question of difficulty which can arise in any case is as to the
mode of relief which the owner of such coupons is entitled to
in case they are refused when properly tendered in making
his payment, or, as to the cases which may be excepted from
the operation of his right.

For, almost from the start, the legislature of Virginia has
from time to time enacted various laws calculated to embar-
rass the holders of said coupons in the free use of them for
the payment of taxes and other dues. As early as March,
1872, an act was passed prohibiting the officers charged by
Jaw with the collection of taxes from receiving in payment
anything else than gold and silver coin, United States Treas-
ury notes, and notes of the national banks, and repealing all
other acts inconsistent therewith. This law was under consid-
eration in the case of Antoni v. Wright, 22 Grattan, 833,
before referred to, and the Supreme Court of Appeals of
Virginia decided that in issuing these bonds the State entered
into a valid contract with all persons taking the coupons to
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receive them in payment of taxes and state dues, and that -
the act of 1872, so far as it conflicted with this contract, was
void. o

In Clarke v. Tyler, 30 Grattan, 134, decided in 1878, it was
said that this decision in Anfoni v. Wright “must be held to
be the settled law of this State.”

By an act passed March 25, 1873, it was declared that every
officer charged with the collection of taxes should deduct from
the matured coupons which might be tendered to him in pay-
ment of taxes or other dues to the State, the tax upon the
vonds from which the coupons were cut, which tax was de-
clared to be fifty cents on the hundred dollars market value
of said bonds. This law ivas repeated in the act of 1876, and
bore oppressively upon the holders of the coupons, inasmuch
as it compelled them to pay the tax due on bonds of which
they were not the owners, and of the owners of which they
had no knowledge. It was a clear impairment of the obliga-
tion of the contract with the holders of the coupons. The
validity of this act came before this court for consideration in
the case of Hartmman v. Greenkow, 102 U. S. 672, 685, and it was
held to be unconstitutional. Mr. Justice Field, speaking for
the court in that case, said:“ We are clear that this act of
Virginia of 1876, requiring the tax on her bonds issued under
the funding act of March 30, 1871, to be deducted from the,
coupons originally attached to them, when tendered in pay-
ment of taxes or other dues to the State, cannot be applied to
coupons separated from the bonds and held by different own-
ers, without impairing the contract with such bondholders con-
tained in the funding act, and the contract with the bearer of
the coupons.”

By an act of the legislature of Virginia, approved on the
28th of March, 1879, another plan for the seftlement of the
public debt was promulgated. By the first section it was
enacted, “That to provide for funding the debt of the State,
the governor is hereby authorized to create bonds of the State,
registered and coupon, dated the 1st day of January, 1879, the
principal payable forty years thereafter, bearing interest at
the rate of three per cent per annum for ten years, and at the
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rate of four per centum per annwm for twenty years, and at
the rate of five per centum per annum for ten years, payable
‘in the cities of Richmond, New York or London, as herein-
after provided, on the 1st days of July and January of each
year, until the principal is redeemed.” ¢ The coupons on said
bonds shall be receivable at and after maturity for all taxes,
debts, dues and demands due the State, and this shall be
expressed on their face, The holder of any registered bond
shall be entitled to receive from the treasurer of the State a
certificate for any interest thereon, due and unpaid, and such
certificate shall be receivable, etc. All obligations created under
this act shall be forever exempt from all taxation, direct or in-
direct, by the State or by any county or’ corporation therein,
and this shall be expressed on the face of the bonds.” “The
bonds hereby authorized shall be issued only in exchange for
the outstanding debt of the State, as hereinafter provided.”
Bonds were issued under this act in conformity with its require-
ments, and some of the coupons thereon are the subject of
controversy in one or more of the suits now before us for con-
sideration. The questions relating to their receivability for
taxes and other public dues, and to the validity of subsequent
laws passed in derogation or obstruction thereof, are the same
as those which arise under like circumstances upon the cou-
pons of the bonds issued under the act of 1871.

At the session of the General Assembly held in 1882 still
another scheme for funding and reducing the state debt was
formulated by an act approved February 14 of that year,
which specified the amount of each class of indebtedness sup-
posed to be obligatory upon the State of Virginia in relation
to the corresponding obligation of the State of West Virginia,
and the rate of percentage at which new bonds were proposed
to be issued to the public creditors according to the different
classes of the debts. These new bonds were to be dated July
1, 1882, and payable July 1, 1932, with interest at three per
cent per annum. The commissioners of the sinking fund
were authorized to issue them either as registered or coupon
bonds, but no security was proposed for the payment of the
bonds or coupons except the pledged faith of the State. This
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act 'was called “the Riddleberger act,” and was declared to be
the final proposition which the State would make to its credi-
tors. Of course it was not to be expected that those who
held bonds issued under the acts of 1871 or 1879, with cou-
pons invested with the quality of legal tender for the pay-
ment of taxes and other public dues, would willingly surrender
their bonds in exchange for the bonds to be issued under the
Riddlebérger act ; and for the purpose apparently of creating
motives to induce such bondholders to make the exchange,
several ancillary bills were passed at the same session, cal-
culated to discourage and hamper the use of the tax-paying
coupons of 1871 and 1879. One of these bills, approved the
14th of January, 1882, (recited in full in 107 T. S. 771-774,) re-
quired that whenever any taxpayer should tender to any person
whose duty it was to collect or receive taxes, debts or demands
due the Commonwealth, any papers purporting to be coupons
detached from bonds of the Commonwealth issued under the
act of 1871, in payment of any such taxes, debts and demands,
the person to whom such papers were tendered should receive
the same, giving the party tendering a receipt stating that he
had received the same for the purpose of identification and veri-
fication, but that he should at the same time require such tax-
payer to pay his taxes in coin, legal-tender notes or mational
bank bills, and give him a receipt therefor. In case of his
refusal to pay, the taxes should be collected as all other delin-
quent taxes were collected. The act then provided for a
proceeding in the county court or hustings court of the city

to ascertain whether the coupons tendered were genuine legal
coupons receivable for dues or not. This proceeding was to
be instituted by the petition of the taxpayer, and defended
by the Commonwealth’s attorney, and the matter was to be
tried by jury. If the decision should be in favor of the tax-
payer, the judgment was to be certified to the treasurer, who
thereupon was required to receive the coupons for taxes and
refund the money paid by the taxpayer out of the first money
in the treasury. The law further provided that, if any tax-
payer should apply for a mandamus to compel the collector to
receive his coupons for taxes, a similar proceeding should take
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place, for the purpose of ascertaining the identity and validity
.of: the coupons, and when found fo be genuine a mandamus
might issue. The suggestion upon which this law was based,
as recited in the preamble thereof, was, that many spurious,
stolen and forged bonds were in circulation, which made it
imprudent to receive coupons in payment of taxes without an
investigation first had with regard to their genuineness and
validity. It is apparent that such a cumbrous mode of pro-
ceeding was a very awkward substitute, so far as the taxpayer
was concerned, for the reception of his coupons as sc much
money when presented.

Another act, approved on the 26th of January, 1882, pro-
vided that in case of proceedings instituted against a taxpayer
for the collection of his tax, notwithstanding his tender of
coupons in payment thereof, he should be authorized to pay
the tax under protest, in lawful money, and might within
thirty days thereafter sue the officer for the amount, and if
it should be determined that it was wrongfully collected, the
amount should be returned, and it was declared that no writ
of injunction, supersedeas, mandamus, prohibition or other
writ whatever should be issued to hinder or delay the col-
lection of tax.

Another act, approved on the Tth of April, in the same year,
changed the general law of mandamus to coincide with the
provisions of the act of January 26th.

The validity of these acts came before this court for con-
sideration in the case of Anton¢ v. Greenhow, and the question
in that case was whether they so far affected the remedy of
the holder of coupons as to impair the obligation of the con-
tract made by the State to receive them for taxes and other
dues. This was the general question presented, although it is
true that ‘the particular question in that case was, whether the
proceeding by mandamus to compel the acceptance of the
coupons in payment of taxes and other dues was unconstitu-
tionally obstructed. The case was instituted by Antoni, a
taxpayer, by a petition to the Supreme Court of Appeals of
Virginia for a mandamus against Greenhow, the treasurer of
the.city of Richmond, to compel him to accept a coupon ten-
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dered by the petitioner in part payment of his taxes. The -
treasurer answered that he was ready to receive the coupon
as soon as it had been legally ascertained to be .genuine and
by law receivable, referring, of course, to the"law as it then
stood, prescribing the special proceedings before mentioned
for ascertaining the genuineness and validity of coupons. To
this answer a demurrer was filed. Upon the hearing the
court was equally divided on the questions involyved, and de-
nied the writ. The judgment was brought by writ of error
to this court, and the precise question was, whether the acts
of 18382 unconstitutionally impeded the remedy by mandamus.
The court, in discussing the question, discussed the general
effect of the said statutes, and came to the conclusion that
they did not interpose any material obstructions to the pro-
ceeding, so as to be obnoxious to the charge of impairing the
obligation of the contract.

Under all the obstacles with which the holders of coupons
now had to contend in utilizing those instruments in the pay-
ment of taxes and public dues, (the only way in which any
satisfaction thereof could be obtained,) they still succeeded in
disposing of many of them, and more stringent legislation was
finally resorted to for the evident purpose of suppressing their
use altogether. In the session of 1884 several acts of the
(General Assembly were passed to this end. By an act ap-
proved March 12, 1884, it was made the duty of the attorneys
for the Commonwealth to defend the suits brought by tax-
pavers, and, if decided against the Commonwealth, to carry
the case to the higher courts by appeal; to defend all suits
brought in the federal courts; and to carry judgments against
the Commonwealth or the collector of taxes by appeal to the
Supreme Court of the United States. An act approved March
13, 1884, declared that no action of trespass or on the case -
should be brought or maintained against any collecting officer,
for levying upon the property of any taxpayer who had ten-
dered in payment, in whole or in part, any coupons cut from
bonds of the State for such taxes, and who should refuse to
pay his taxes in gold, silver, United States treasury notes or
national bank notes. Another act, approved on the 15th- of

VOL. CXXXV—43



674 OCTOBER TERM, 1889.
Statement of the Case. .

March, 1884, required all licenses to be paid in lawful money
of the United States. Still another act, approved March 19,
1884, required that all coupons received for taxes, beyond
what they would have been exchanged for under the Riddle-
berger act, sh.uld be charged to the bond from which they
were clipped, as a payment on the principal of the bond.
TFinally, by the tax act, approved March 15, 1834, section 63,
it was declared that no person should sell tax-receivable cou-
pons from bonds of the State of Virginia without a special
license, for which privilege he should pay one thousand dollars
for each office or place of business kept for that purpose, and
in addition thereto a tax of twenty per centum upon the face
value of all tax-receivable coupons sold by him, and should
give to the purchaser a certificate stating that he had sold
such coupons to the purchaser, naming him and specifying the
number and amount of the coupons and date of sale; and
whenever such coupons should be tendered for taxes the
broker’s certificate should .be delivered to the collector. This
section was subsequently amended by an act passed May 23,
1887, so as to include in the prohibition not only the selling
or offering to sell tax-receivable coupons, but the tendering,
passing or offering to tender or pass for another any such
coupons, without a special license therefor, and the license fee
we.. made $1000 for the privilege of selling or offering to sell
coupons in each county, city or town of over 10,000 inhabi-
tants, and §500 for each county, city or town of under 10,000
inhabitants; and the privilege was confined to selling, tender-
ing and passing such coupons to taxpayers residing, or owning
property subject to tax, within the county, city or town .in
which the license was obtained, and it was declared that any
person violating this provision should be deemed guilty of
a misdémeanor, and upon conviction should be fined, at the
discretion of a jury, not less than $500 nor more than $2000.
Section 91 declared that every attorney-at-law should pay an
annual license fee of fifteen dollars if under five years’ prac-
tice, and twenty-five dollars if over five years’ practice; but
that no attorney thus licensed should be allowed to bring suit
against the Commoniealth, or any treasurer or collector of
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taxes, for the recovery of money for coupons tendered for
taxes, unless he took out a special license therefor, for which
privilege he should pay a specific license tax, in addition to
the tax before required, of two hundred and fifty dollars.

In April, 1885, after the passage of these various acts, the
Virginia Coupon Cases (so called) reported in 114 U. S. 269,
ete., came before this court for consideration. There were
eight of these cases. One of them, Poindexter v. Greenhow,
the leading case in the report, was an action of detinue
brought by Poindexter, a faxpayer, against Greenhow, treas-
urer of Richmond, for a desk of the plaintiff, of the value of
thirty dollars, seized and taken by Greenhow on the 25th of
April, 1883, for the purpose of raising the taxes due from the
plaintiff after he had tendered coupons in payment thereof.
Upon an agreed statement of facts, no dispute being raised as
to the genuineness of the coupons, judgment was given in the
hustings court of Richmond for the defendant, on the ground
that the plaintiff should have paid his tax in lawful money and
pursued the remedy pointed out in the acts of 1832. As this
was the highest court in the State in which a decision in the
case could be had, the judgment was brought by writ of error
to the Supreme Court of the United States, and the question
was now directly raised, whether the restraining acts passed
by the legislature of Virginia were of such force and validity
as to prevent the taxpayer from suing the collecting officer for
taking his goods in satisfaction of taxes after a tender of
coupons for the payment thereof, without adopting the pro-
ceedings required by the said acts. This court held that the
acts were unconstitutional so far as they prohibited the col-
lector or receiver of the taxes from accepting coupons issued
under the act of 1871 in payment of taxes, according to the cor:-
tract contained in said act, and imposed upon the taxpayer the
circuitous and onerous proceeding of establishing the genu-
ineness of his coupons in court; that the tender of the coupons
was equivalent to the tender of legal money in payment of
the tax, and exonerated the taxpayer from further molestation
in respect thereof; and-that, if he continued to hold himself
in readiness to pay said tax in .the coupons tendered, his
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property could not lawfully be taken in satisfaction of the
same. )

The court distinguished this remedy of the taxpayer from
that which was in question in the case of Anfoni v. Greenkow,
" in that in the latter case the proceeding by mandamus alone

was under consideration, and that form of proceeding for re-
lief was held not to be materially obstructed by the acts of
1882; and it was held that nothing in the decision of that case
concluded the rights of taxpayers and coupon holders in refer-
ence to other remedies which the law gave them for the unlaw-
ful seizure of their property in satisfaction of the tax, after
" having duly tendered coupons in payment thereof. Therefore,
without expressly overruling the case of Anftons v. Greenhow,
the court decided that the acts referred to were uncoustitu-
tional, so far as they had the effect of depriving the taxpayer
of his remedy by detinue, or trespass, or case, or other proper
action, for unlawful seizure of his goods after tendering tax-
receivable coupons in payment of his taxes. The judgment
of the hustings court was, therefore, reversed. The question
was very fully and elaborately discussed by Mr. Justice Mat-
thews in delivering the opinion of the court, although therd
was a dissenting opinion on the part of the Chief Justice and
three of the Associate Justices.
Two other of the coupon cases, TFAite v. Greenhow and Chafin
v. Toylor, were cases of trespass for taking the property of
the taxpayers in payment of taxes after they had tendered
coupons in payment thereof, and were in all substantial respects
similar to the case of Poindexter v. Greenhow, and were decided
in the same way. In one of them, Chafin v. Taylor, the act
of March 13, 1884, which expressly forbids an action of tres-
pass or case against a collecting officer, was referred to and
relied on by the defendant in the action.

- A fourth case, that of Baltimore & Ohio Railroad Co.v. Al-
len, auditor of accounts of the State of Virginia, was a bill for
injunction, filed in thé Circuit Court of the United States, to pre-
vent the defendant from seizing the cars and other personal
property of the complainant in-satisfaction of taxes alleged. to
be due, for the payment of which the railroad company had
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tendered tax-paying coupons. An injunction was granted by
the Circuit Court to prevent the seizure of the complainant’s
property, and the decree was affirmed by this court upon the
same grounds which wéye taken in the case of Poindexter v.
Greenhow.

The fifth case, Carter v. Greenhow, was an action brought
in the Circuit Court of the United States, and founded upon
section 1979 of the Revised Statutes of the United States, by
which every person who, under color of any statute, etc., of any
State or Territory, subjects a citizen of the United States, or
other person within the jurisdiction thereof, to the deprivation
of any rights, privileges or immunities secured by the Constitu-
tion and laws of the United States, shall be liable to the party
injured in an action at law, suit in equity, or other proper pro-
ceeding for redress. The plaintiff in said action set forth that
in May, 1883, he tendered certain tax-paying coupons of the
State, in payment of taxes due from him, to the defendant
(Greenhow, treasurer of the city of Richmond, who refused to
receive the same in payment, and unlawfully entered upon
plaintiff’s premises and seized and took certain property of
the plaintiff to sell the same in payment of said taxes; that
the plaintiff had a right under the Constitution of the United
States to pay his said taxes in the coupons referred to,and the
defendant refused to receive the same under the color of; and
by the command of, the act of assembly of the State of Vir-
ginia, approved January 26, 1882, which forbids collectors of
taxes due the State t0 receive in payment thereof, anything
except gold, silver, etc. ; and that he levied on said property
under the command of the 18th section of another act of
assembly, approved April 1, 1879, and of other statutes en-
acted by the General Assembly of the State of Virginia, which
statutes he alleged to be repugnant to the Constitution of the
United States and void. - The amount of damages claimed in
the action was less than five hundred dollars, and therefore
it was not within the jurisdiction of the Circuit Courl of the
United States, unless it should be sustained by the section of
the Revised Statutes referred to. Judgment was given for.
the defendant, and was affirmed by this court on the ground
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that the case did not c¢ome within section 1979, because the
right claimed was not one of the rights referred to in that
section.

The sixth case, Pleasants v. Greenkow, was a bill for injunc-
tion, filed in the Circuit Court of the United States, to restrain
the defendant Greenhow from levying on plaintiff’s property
for taxes after coupons were tendered therefor. The amount
of taxes being less than five hundred dollars, relief was prayed
for on the same ground of deprivation of rights, which was
preferred as the cause of action in the case of Carter v. Green-
how. The bill was dismissed by the Circuit Court, and its
decree was affirmed by this court for the same- reason which
prevailed in that case.

The seventh case was Marye, Auditor of the State of Vir-
ginia v. Parsons. Parsons, a citizen of New York, filed a bill
in equity in the Circuit Court of the United States against
~ Marye, Auditor of the Commonwealth of Virginia; Green-
- how, Treasurer of the city of Richmond; Hill, Treasurer of
the city of Norfolk; Dunnington, Treasurer of the city of
Lynchburg ; Munford, Commissioner of Revenue of Richmond ;
Price, Commissioner of Lynchburg; and Langley, Commis-
sioner of Norfolk. He alleged that he was the owner of a
large amount of coupons cut from bonds of Virginia, issued
under the act of 1871, and receivable by that act in payment
for taxes, debts and demands due the State, a list of which
coupons was appended to the bill. He claimed that they con-
stituted a contract with the State, and, after setting forth the
laws which had been passed by the State of Virginia for pre-
venting or interfering with the use of such coupons in the
payment of taxes and other state dues, (which laws he alleged
‘to be uuncoustitutional and void,) he prayed that the defend--
ants, as officers of the State, might be compelled specifically to
perform the contract of the State with regard to said coupons,
and to receive them in payment of- taxes and other dues, and
that a mandatory injunction for that purpose might be issued.
The defendant filed a demurrer, plea and answer to the bill,
and a perpetual injunction, as prayed for, was awarded by the
Circuit Court. The complainant did not allege that he owed
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any taxes or other demands to the State of Virginia for which
he had’offered coupons in payment, but his ground of action
was that the coupons held by him were valueless, so long as
the officers of the State, in obedience to its laws, refused to
receive such coupons in payment of taxes, and hence he sought
the relief prayed for in his bill. This court reversed the decree
of the Circuit Court, holding that the injury complained of
was of an abstract nature, damnum absque injuria, and that -
the bill should have been dismissed on that ground ; and that
none but taxpayers, or those who are indebted to the State
upon some other claim or demand, are in a position to com-
plain of the refusal of the officers of the State to receive cou-
pons in payment of such taxes and demands.

The remaining case was that of Meore v. Greenkow, bemg a
petition for a mandamus to compel the defendant -to receive
coupons in payment of a license tax as a sample merchant, the
pefitioner not having pursued the course pointed out by the
act of January 14, 1882, for establishing the genuineness of
the couipons tendered by him. The petition was denied by
the Circunit Court of Richmond, and its decision was affirmed
in conformity with the coneclusion arrived at in the case of
Antont v. Greenhow, that the act of January 14, 1882, as
applicablé to the remedy of mandamus, did not violate the
Constitution of the United States.

Several other coupon cases came before this court in Octo-
ber term, 1383, and were decided in February, 1886. They
were Barry v. Edmunds, 116 U. 8. 530; Chafin v. Taylor,
116 U. 8. 567; Loyall v. Virginia, 116U S. 572; and Sands -
v. Edimunds, 116 U. 8. 585. These cases do little more than
repeat the views of the court contained in the coupon cases
decided in the previous year, except perhaps in deciding in the
case of Royall v. Virginia,that the license tax of a practising .
lawyer was a tax within the meaning of the act of 1871, and
payable in coupons attached to bonds issued under that act. .

In another case, Royall v. Virginia, 121 U. S. 102, it ap-
peared that an information was filed against Royall for prac-
tising as a lawyer without first having obtained a revenue
license. He pleaded payment of the license fee, partly in .a
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coupon cut from a bond issued under the act of 1871 and
partly in cash. The Commonwealth demurred to this plea,
and it was held that the demurrer admitted that the coupon
was genuine, and bore on its face the contract of the State to
receive it in payment of taxes, etc., and that this showed a
good tender, and brought the cage within the ruling in Royall
' v. Virginia, 116 U. 8. 572.

In the session of the General Assembly of Virginia of 1886,
scveral additional acts were passed, all having for object the
imposition of further obstructions and impediments in the way
of using the tax-paying coapons. An enumeration of these
acts, with a general indication of their purport, is all that is
necessary to state. By the act of January 21, 1886, it was
declared that expert evidence shall not be received of the gen-
uineness of any paper or instrument made by machinery, or in
any other manner than by the actual or personal handwriting
of the party to be charged, or his agent. By the act of Jan-
uary 26, 1886, it was declared that in the trial of any issue
involving the genuineness of a coupon purporting to have been
cut from any bond authorized by law to be issued by the
State, or by any city, county or corporation, the defendant
may demand.the production of the bond, and thereupon it
shall be the duty of the plaintiff to produce such bond, with-
proof that the coupon was actually cut therefrom. On the
same day another act was passed declaring that any person
who shall solicit or induce any suit or action to be brought
against the State of Virginia, or any citizen thereof, by verbal
représentations, or by writing or printing, shall be deemed
guilty of the offence of champerty, and subject to fine and
imprisonment. By the act of March 1, 1886, it was declared
that any person’ licensed to practise law in Virginia who shall
solicit or induce any suit or action to be brought against the
. State, or any citizen thereof, by verbal representations, or by
writing or printing, shall be deemed guilty of barratry, and
if found guilty it is made the duty of the court to revoke his
license and disbar him forever from practising law in the
‘Commonwealth. By an act of March 4, 1886, it was declared
that all license fees required for the transaction of any business
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in the State shall be paid in coin, legal-tender notes or national
bank bills ; and if coupons shall be tendered in payment thereof,
they shall be received by the officer for identification by the
proceedings prescribed in the act of 1882 ; but no license shall
issue to the applicant, nor shall he have the right to conduct
business or pursue his profession until said coupouns have been
verified in the manner prescribed by said act; and by another
act, passed February 27, 1886, it was declared that after the
1st day of July, 1888, no petition shall be filed or other pro-
ceeding instituted to try the question whether any paper pur-
porting to be a coupon detached from any bond of the State
is genuine and legally receivable for taxes and other state dues,
except within one year from said 1st day of July, 1888, if such
coupon first became receivable prior to that time ; and within
one year from the time the coupon becomes receivable if it
becomes receivable after that date. This law became incor-
porated in the code of 1887 as section 415. Finally as, accord-
ing to the decisions of this court in 1885 and 1886, the collecting
officers were liable to action for proceeding against the prop-
erty of the taxpayers who had tendered coupons ir payment
of their taxes, on the 12th of May, 1887, an act was passed
authorizing suits to be brought against such taxpayers for
taxes due from them, whick suits were to be in the name of
the Commonwealth, and to be commenced by a notice served
on the party liable for the tax, or on the agent of such party
who may have tendered the coupons. If the defendant relies
upon the tender of coupons as payment he shall plead the
same specifically in- writing, and file the coupons tendered
with the clerk, and the burden of proving the tender and gen-
uineness of the coupons shall be-on the. defendant. If estab-
lished, the judgment shall be for the defendant on the plea of
tender. If the defendant fail in his defence, there shall be
judgment for the Commonwealth for the taxes due and interest
and costs, and execution shall issue thereon as in other cases ;
and if judgment be against the defendant, a fee of ten dollars
is allowed to the attorney for the Commonwealtk as part of the
costs in the case; but the Commonwealth is not to be liable
for any fees or costs The act is set forth in full in the case
In re Ayers, 123 U. S. 451.
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Since the passage of this act the cases fn re Ayers, In re
Seott and In re McCabe, 123 U. S. 443, have come before this
court for consideration. They were decided in December,
1887. These cases came before us on applications for Zabeas
corpus, directed to the marshal of the United States for the
Eastern District of Virginia, who held the applicants, one of
them the attorney general of Virginia, another the auditor of
the State, and the third the Commonwealth’s attorney for Lou-
doun County, who had been committed for contempt by the
Circuit Court of the United States for disobedience to a re-
straining order. The case-in which said order was made was
this: James P. Cooper and others, subjects of Great Britain,
filed their bill of complaint in the Circuit Court of the United
States for the district aforesaid against. Marye, auditor of the
State of Virginia, Ayers, attorney general thereof, and the treas-
urers of counties, cities and towns in the State, and the Com-
monwealth’s attorneys of counties, cities and fowns therein;
in which bill it was alleged, amongst other things, that the
complainants, on the faith of the decisions of this.court, that
the State of Virginia could not impair the value of the coupons
issued under the acts-of 1871 and 1879 as a tender for taxes,
had bought a large quantity of said coupons in open market in
London and elsewhere, amounting to more than one hundred
thousand dollars, for the purpose of selling said coupons to the
taxpayers of Virginia, believing that they would be able to
sell .them at considerable advance. The bill then sét forth
the act of assembly of May 12, 1887, authorizing and requir-
ing suits to be brought in the name of the Commonwealth
against taxpayers who should have tendered coupons in pay-
ment of their taxes. Itfurther alleged that this agt is-repug-
nant to the Constitution of the United States, for the reason
that, taken in connection with the act of January 26, 1882, it
first commands the State’s officers to refuse to receive thosa:
coupons, and then commands them to bring suits against those
who have tendered them, as well as against those who have
tendered spurious coupons; that it imposes upon the defend-
ants heavy costs and fees, etc. It further set out the pro-
visions of various other acts before referred to, tending to
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embarrass the holders of coupons in the use of the same, and
in the proceedings for establishing their genuineness. The
bill prayed that the defendants might be restrained and en-
joined from bringing or commencing any suit provided for by
the said act of May 12 1887, or from doing any other act to put
said statute into force and effect, and that until the hearing
of a motion for said injunction a restraining order might be
made to that effect. A restraining order was accordingly
made by the court in pursuance of the prayer of the bill, and
it was for disobedience to this order that the parties in the
cases of Ayers, Scott and McCabe were committed for con-
tempt. This court, after a very full and careful examination
of the questions arising in the cases, decided that the suit
of Cooper and others against Marye, Ayers and others, in
which the said restraining order and.order of commitment
for contempt were made, was virtually and in effect a suif
against the State of Virginia, and, therefore, in violation of the
Eleventh Amendment of the Constitution of the United States,
which declares that the judicial power of the United States,
shall not be construed to extend to any suit in law or equity
commenced or prosecuted against one of the United States
by citizens of another State, or by citizens or subjects of any
foreign State; and the judgment of the court was that the
Circuit Court had no jurisdiction to entertain said suit, and
that its acts and proceedings were void ; and the petitioners,
Ayers, Scott and McCabe were discharged. The cases in
which the question has been considered in this court as to
when a proceeding against the officers of a State may be con-
sidered as a proceeding against the State itself, or only as a,
proceeding against the officers for a violation of a clear duty
imposed upon them by law, were carefully reviewed and dis-
tinguished in the elaborate opinion of the court délivered by
Mr. Justice Matthews, and may be referred to as throwing
much additional light upon that vexed and interesting ques-
tion ; but it is partlcula,rly referred to here, in connectlon with
the other cases cited, for the purpose of showing the conditions,
circumstances and aspects in which the questions arising on these
tax-paying coupons have presented themselves to the court.
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- Without committing ourselves to all that has been said, or
even all that may have been adjudged, in the preceding cases
that have come before the court on the subject, we think it
clear that the following propositions have been established :

First, that the provisions of the act of 1871 constitute a con-
tract between the State of Virginia and the lawful holders of
.the bonds and coupons issued under and in pursuance of said
statute ; ’

'Second, that the various acts of the assembly of Virginia
passed for the purpose of- restraining the use of said coupons
for the payment of taxes and other dues to the State, and im-
posing impediments and obstructions to that use, and to the
proceedings instituted for establishing their genuineness, do
in many respects materially impair the obligation of that con-
tract, and cannot be held to be valid or binding in so far as
they have that effect ;

Third, that no proceedmgs can be instituted by any holder
of said bonds or coupons against the Commonwealth of
Virginia, either directly by suit against the Commonwealth
by name, or indirectly against her executive officers to con-
trol them in the exercise of their official functions as agents
of the State;

Fourth, that any lawful holder of the tax-receivable coupons
of the State issued under the act of 1871 or the subsequent act
of 1879, who tenders such coupons in payment of taxes, debts,
dues and demands due from him to the State, and continues
to hold himself ready to tender the same in payment thereof,
is entitled to be free from molestation in person or goods on
account of such taxes, debts, dues or demands, and may vindi-
cate such right in all lawful modes of redress—by suit to
recover his property, by suit against the officer to recover
damages for taking it, by injunction to prevent such taking
where it would be attended with irremediable injury, or by a
defence to a suit brought against him for his taxes or the othar
claims standing against him. No conclusion short of this can
be legitimately drawn from the series of decisions which we
have above reviewed, without wholly overruling that rendered
in the Coupon Cases and disregarding many of the rulings
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in other cases, which we should be very reluctant to do. To
the extent here announced we feel bound to yield to the
authority of the prior decisions of this court, whatever may
have been the former views of any member of the court.

There may be exceptional cases of taxes, debts, dues and
demands due to the State which cannot be brought within the
operation of the rights secured to the holders of the bonds
and coupons issued under the acts of 1871 and 1879. When
such cases occur they will ‘have to be disposed of according
to their own circumstances and conditions.

It was earnestly contended in the dissenting opinion in the
Coupon Cases, that the defence of a tender.of coupons set up
by a taxpayer when prosecuted for the payment of his taxes,
was in the nature of a set-off and could not be enforced
against a State any more than a suit could be prosecuted
against it ; in other words, that a set-off is in reality a cross-
suit and as such subject to the prohibition of the Eleventh
Amendment. But the majority of the court held, and perhaps
with better reason, that where a set-off or counter-claim 14
made by virtue of an agreement or contract between the
parties, it no longer has the character of a mere set-off, but
becomes attached to the primary claim as pro fanfo a defea-
sance thereof. At all events, such was the decision of the
court, and it is not our purpose to question the authority of
that decision so far as it may apply to the cases now before us.

It remains to apply the law as we conceive it to be to the
several cases now under consideration.

BRYAN v. VIRGINIA.
COOPER v. VIRGINIA.
McGAHEY ~. VIRGINIA.
. The head-nofe for these cases will he found on page 663, ante.
Me. JustioE BraprLey continued, staﬂing the case made in
these three causes as follows:

With regard to three of these cases, Bryan v. The State of
Virginia, Cooper v The State of Virginia, and McGokey v.
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The State of Virginia, we have very little hesitation or diffi-
culty in coming to a’conclusion. They are suits brought by
the Commonwealth of Virginia against the persons severally
named, under the act of May 12, 1887, for the recovery of
taxes due from them respectively. The proceedings in the
last-named case may be described as a sample of them all.
The case was instituted in the Circuit Court of Alexandria,
Virginia, in the name of the Commonwealth, by.the following
notice: ‘

“To John McGahey :

“Take notice that on the 23d day of March, 1888, in accord-
ance with the statutes in such cases made and provided, I
shall move the Cireuit Court of Alexandria City for a judg-
ment against you in favor of the Commonwealth of Virginia
for the sum of $12.60, with interest on $6.40, part thereof,
from the 15th day of December, 1886, till paid, and on $6.20,
the residue, from December .15, 1887, till paid, that being the
sum due by you to the said Commonivealth of Virginia for
taxes, together with the penalty thereon, in payment of which
papers or instruments purporting to be coupons detached from
bonds of the State of Virginia ‘have been tendered and not
accepted as payment, and which taxes have not been otherwise
paid due on certain real and personal property in the city of
Alexandria, the said taxes being the same assessed according
to law by the Commonwealth. of Virginia for the years 1886
and 1887, upon the property aforesaid.

“ LeonarD MARBURY.
« For the Commonwealth of Virginia.”

To this notice the defendant filed the following plea:

“Tor a plea in this behalf the defendant says that the
plaintiff ought not to maintain its action, because he says
that heretofore, viz., on the 1st day of December, 1886, and
on the 1st day of December, 1887, when the taxes sued for
became respectively due and payable, and prior to the com-
‘mencement of this action in said city, he was willing and
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ready to pay and then and there tendered and offered to
pay to the plaintiff fax-receivable coupons, then due and
payable, cut from bonds’issued by the plaintiff under the act
of the General Assembly of Virginia, approved March 30th,
1871, entitled ¢ An act to provide for the funding and payment
of the public debt,’ together with lawful monev of the United
States, as follows, viz.: For the said tax of $6.40, one (1)
coupon, No. 23, cut from bond No. 5684, due January 1, 1888,
for $3; one (1) coupon, No. 23, cut from bond No. 4213 due
January 1, 1888, for §3; and forty cents (40c.) lawful money
of the United States. )

“And for the said tax of $6.20, oue (1) coupon, No. 29, cuv
from bond No. 1048, due January 1, 1886, for $3; one (1)
coupon, No. 28, cut from bond No. 2899, for $3, due July 1,
1885; and twenty cents (20c.) lawful money of the United
States ; to receive which the plaintiff then and theré refused:

“Aud the defendant further says that always from the
times when the said taxes became respectively due and payable,
hitherto he has been ready and willing to pay and is still here
ready and willing to pay to the pla.mtlif the said tax-receivable
coupons and lawful money, and he now brings info court here
said coupons and lawful money, ready to be paid to the plain-
tiff if it will accept the same; and this he is.ready to venfy,

~ whereupon he prays Judo‘ment ete.” -

Upon the issue thus joined a trial by jury was had and a
verdict given for the Commonwealth for $13.96, and Judgment
entered thereon with costs. A bill of exceptions was.taken 4t
the trial, which shows that the defendant first moved to quash
the notice of motion and dismiss the cause on the ground that
the act of May 12, 1887, entitled “ An act to provide “for the
recovery by motions. of taxes and certain debts due the
Commonwealth,” ete., is repugnant to section 10, article 1 of
the Constitution of the United States; which motion was over-
ruled, The defendant, then, to-maintain the issue on his part,
proved that when said taxes became respectively due and pay-

-able he tendered in payment thereof to the proper_collecting
officer the coupons and lawful money described in and filed
with his plea, which coupons on their- face purported to have.
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been originally attached’to bonds issued by the State of Vir-
ginia under the act of March 30, 1871, being. then respectively
due and payable, and having each upon its face the following
language: “Receivable at and after maturity in payment for
all taxes, debts and demands due the State,” which said
coupons. and money the said officer refused to receive. The
said coupons were then offered in evidence, and are in the form
following, printed wholly from an engraved plate: “Receiv-
able at and after maturity for all taxes, debts and demands due
the State. The Commonwealth of - Virginia will pay the
bearer three dollars, interest due 1st January, 1883, on bond
No. 4218. George Rye, Treasurer of the Commonwealth of
Virginia.” The other coupons offered were of similar form.
in all respects. The defendant further proved that he .never
owned the bonds from which the coupons were cut, and knew
nothing whatever in respect to their ownership; that the
coupons when purchased by him were already detached from
the bonds; and that he bought them in open market as gen-
uine coupons, and without any reason to doubt their genuine-
ness. He further proved that prior to September 1, 1879, the
State had issued bonds of the kind and in the form authorized
by said act to the amount of many millions of dollars, the
coupons thereon being wholly printed from engraved plates
and not signed manually. He further cfféred to prove the
denominations and numbers of the bonds issued under the act
of March 30, 1871, and the act of March 28, 1879. He offered
and read in evidence to the jury senate document XV, senate
journal 1881-82, which contained a report of H. H. Dixon,
second auditor of the Commonwealth of Virginia, directed to
the president of the senate, in answer to certain questions
which had been proposed to him by the senate for its informa-
tion, in which report, amongst other things, the said second
guditor stated: “I have the honor to report that I have no
knowledge of any spurious or forged bonds or coupons issued
or purporting to have been issued under either of the said
acts. As to any bonds or coupons that may have been stolen
I have heard of none issued under the act of March 28, 1879;
nor have I any knowledge of any issued under the act of



McGAHEY «». VIRGINIA. 639
Bryan ». Virginia: Cooper ». Same: McGahéy v. Same.

March 30, 1871, except such information as may be contained
in the report made to the legislature March 30, 1874, by the
joint committee to investigate the sinking fund, in which a
deficiency of $15,939.89 of bonds and of $1325.45 of interest
is stated.” Another report of said auditor was offered in evi-
dence by the defendant, in which he stated as follows: «I
have the honor to report that no counterfeit or forged obliga-
tions, bonds, coupons, or certificates of the State of Vu'trlma,
have in any way come to my knowledge.” The defendant
then offered to prove by the testimony of an expert witness
‘that the coupons issued were genuine coupons, but the court
refused to receive such testimony or to allow it to go to the
jury because of the act of the General Assembly approved Jan-
uary 21, 1886 ; to which ruling the defendant excepted on the
ground that said act was repugnant to the Constitution of the
United States. The defendant then rested, and thereupon the
Commonwealth demanded of the defendant the production of
the bond from which the coupons tendered purported to have
been cut, with proof that said coupons were actually cut; there-
from. The defendant moved the court to overrule and dis-
allow such demand, on the ground that the act of assembly
approved January 26, 1886, under which the demand was
made, was repugnant to the Constitution of the United States
and void. But the court overruled said motion and sustained
the demand, to which'the defendant excepted. The evidence
being closed, the defendant prayed the court to instruct the
jury that the production of the bonds from which the coupons
in issue were cut, together with proof that the coupons were
cut therefrom, was not necessary to establish the genumeness
of the coupons, and that the act requiring this to be done is
contrary to the Constitution of the United States. But the
court refused this instruction, and instructed the jury that such
production of bonds and proof, when demanded, was necessary
to establish the genuineness of the coupons, to which rulmg
the defendant excepted The defendant further prayed the
court to instruct the jury that if the jury believe from the evi-
dence that the State of Virginia issued her bonds with tax-
receivable interest coupons thereto attached, which coupons
YOL. CXXXV—44 _
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were made payable to bearer, and were printed from engraved
plates and not signed manually by any officer of the State,
and if they further believe that the defendant purchased the
coupons filed with his plea of tender in open market, in good
faith, as genuine coupons of said State, then the burden is
upon the State to prove said coupons spurious, and that the act
of March 12, 1887, placing upon the defendant the burden of
proving them genuine is repugnant to the Constitution of the
United States. This instruction was also refused by the court
and the defendant excepted. The judgment in the case was
removed by writ of error to the Supreme Court of Appeals of
the State of - Virginia, and was affirmed. The presént writ of
error brings this judgment before us for consideration.

Mr. Dariel H. Chamberloin and Mr. William L. Royall for
plaintiffs in error.

Mr. B. A. Ayers, Attorney General of the State of Virginia,
and Mr. J. Randolph Tucker for defendant in error.

The obligation o receive coupons extends only to genuine
coupous. The taxpayer who has tendered coupons is bound
to keep that tender good, and plead- the fact, and prove it
when put in issue.’ The question here is, has the State so
altered the remedy as to impair the obhgatlon of the contract ?

‘While it is true, generally, that all laws in force apphcable
to the case at the time and ‘place of making a contract form
part of it, Walker v: Whitehead, 16 Wall. 314, 317, it; is equally.
true that a law which only alters the remedy, but leaves. one
substantially equivalent, does not impair the obligation. -An-
tons v Greenhow, 107.U. 8: 769, 774, T75.

‘What remedy had the taxpayer before the passage of the
act uider examination? The State could simmarily levy upon
his property for the taxes when he was driven to an action of
trespass. This court had decided that any l2vy by an officer
after tender of geniiine coupons: and not accepted was illegal
and made the officer a trespasser. The officer became a tres-
passer if be levied, and was liable to the State if he accepted



McGAHEY ». VIRGINIA. 691
Bryan ». Virginia: Cooper v». Same: McGahey v. Same.

coupons which turned out to be spurious, against which she
had a clear right to protect herself. These treasurers in the
country were not experts, and she might well distrust their
judgment in receiving all which were tendered. And when
tendered and refused the taxpayer retained the coupons and
brought trespass in the Circuit Court of the United States and
recovered back in damages the tax paid by the levy. The
State paying these judgments for her officers was without tax
paid either in money or coupons: and the right of the State
to these coupons so tendered and taken back had been denied.
and none had ever been delivered by such taxpayers. It is
obvious that in this state of things the same coupon might
serve as a tender for many taxpayers in fraud of the rights
of the State to have her taxes paid in money or in these cou-
pons. To avoid all this—to compel the taxpayer to pay in
coupons what he refused to pay in money, to verify the genu-
ineness of the coupons tendered, and to forbear the ex parte
procedure by levy — the statute of May 12, 1887, was passed.
The constitutionality of this act was passed upon by. this
court in Zn re Ayers, 123 U. S. 443, 494.

The next question arises under the act of January 21, 1836,
forbidding expert evidence to prove the genuineness of the
coupons tendered. The right to have one’s controversies
determined by existing rules of evidence is not a vested right.
These rules pertain to. the remedies which the State prowdes
for its citizens; and generally, in legal contemplatlon they
neither enter into and constitute a par% of any contract nor
can be regarded as being of the essence of any right which a.
party may seek to énforce. '

Like other rules affecting the remedy, they are subject at
all times to modification and control by the legislature.

These changes may-lawfully be made apphcable to existing
causes of action. The whole subject.is under the control of
the legislature, which may prescribe such rules for the trial and
determination, as well of existing as.of future rights, as in its
judgment will most completely. subserve the ends of justice.
As to what shall Be evidence, and which party shall assume
the burden of proof in civil cases, the authority of the legis-
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lature is practically unrestricted so long as its regulations are
impartial and uniform.

Whilst this is true, it is conceded that the legislature has no
power to establish rulés, which, under the pretence of regulat-
ing the presentation of evidence, go so far as altogether to pre-
clude a party from exhibiting his rights. Cooley’s Con.
Lim. 457, 458 ; Ogden v. Sounders, 12 Wheat. 213, 249 ; Webb
v. Den, 17 How. 576; Delaplaine v. Cook, T Wisconsin, 44 ;
Kendall v. Kingston, 5 Mass. 524 ; Himmelman v. Carpen-
tier, 47 California, 42; Rich v. Flanders, 39 N. H. 804.

Tested by these principles, is the act under examination
unconstitutional? Whatever may be alleged to the contrary,
it clearly appears from the act that it prescribes a general
rule of evidence, applicable alike to all cases investigated in
the courts of the State, without reference as to who are the
parties or what the subject matter of the controversy is. In
applying it to the coupons of the State we must bear in mind
that the coupons attached to bonds are not signed manually,
but printed from engraved plates, capable of indefinitely mul-
tiplying the issue. The bonds are-signed by the proper officer
of the State, and are easily susceptible of proof as to their
genuineness ; but the coupons are not signed. Every coupon
must, therefore, be the same, whether clipped from a bond
which has actually been signed and issued, or from one which
has not been signed or issued. It is manifest, therefore, that
no expert testimony should be admitted in the trial of an issue
as to the genuineness of a coupon, for the reason that it is
impossible for him to say, in any given case, that the bond
from which the coupon was clipped was ever executed and
issued. The common rule, universally recognized, is that the
best evidence which the nature of the case is susceptible of
shall be adduced. The statute is only declaratory of this rule.
This statute was under examination in a previous case by the
Supreme Court of Appeals of Virginia. Commonwealth v.

Weller & Sons, 82 Virginia, 623.

As to the objection against requiring the bond to be pro-
duced they are signed manually by the second auditor and
treasurer of the State, and are easily susceptible of proof.
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When produced, the certainty of the issue of the coupon 18
established, and by comparison of the coupons remaining upon
the bond, an easy mode of identification is secured which is in
strict compliance with the rules of the common law as inter-
preted by this court.

It is argued strenuously that the State, in issuing the bonds,.
contracted with the creditor that the taxpayer should not be
required to produce the bond, and that the coupon might be
proven by any other evidence which was available. When
the funding act was passed, the rules of the common law were
in force in Vlrrrmxa, and one of its fundamental rules, as be-
fore stated, is, that the best evidence must be adduced. It is
idle to say what the creditor supposed the State would do.
The contract was made with reference to what she might
lawfully do; and the fact that they did not, consider the con-
sequences whlch would result from exercise of the power
reserved to require the production of the bond as the best
evidence of its genuineness and the consequent genuineness of
the coupon clipped from it, does not affect the lawful -exercise
of that power.

Mr. Justice Braprey, continuing, delivered the opinion of
the court in these cases.

The question is presented to us whether the acts of assembly
of the State of Virginia which required the production of the
bond in order to establish the genuineness of the coupons
and prohibiting expert testimony to prove the said coupons,
are or are not repugnant to the Constitution of the United
States. On this subject we think there can be little doubt.
It is well settled by the adjudications of this court, that the
obligation of a contract is impaired, in the sense of the Con-
stitution, by any act which prevents its enforcement, or which
materially abridges the remedy for enforcing it, which existed
at the time it was contracted, and does not supply an alterna-
tive remedy equally adequate and efficacious. Bromson v.
Hinzie, 1 How. 311; Woodruff v. Trapnall, 10 How. 190;
LFurman v. Nickol, 8 Wall. 44 ; Walker v. Whitehead, 16 Wall...
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314; Von Hoffman v. Quincy, 4 Wall. 535 ; Tennessee v. Sneed,
96 U. 8. 69; Memphis v. United States, 97 U. S. 293 ; Mem-
phis v. Brown, 97 U. 8. 800; Howard v. Bugbee, 24 How.
461.

‘We have no hesitation in saying that the duty imposed
upon the taxpayer of producing the bond from which the
coupohs tendered by him were cut, at the time of offering
the same in evidence in court, was an unreasonable condition,
in many cases impossible to be performed. If enforced it
would have the effect of rendering valueless all coupons which
have been separated from the bonds to which they were at-
tached, and have been sold in the open market. It would
deprive them of their negotiable character. .1t would make
them fixed appendages to the bond itself. It would be directly
contrary to the meaning and intent of the act of 1871 and the
corresponding act of 1879. It would be so onerous and im-
practicable as not only to affect, but virtually destroy, the
value of the instruments in the hands of the holder who had
purchased them. We think that the requirement was uncon-
stitutional.

‘We also think that the prohibition of expert testimony in
establishing the genuineness of coupons was in like manner
unconstitutional.. In the case of coupons made by impressions
from metallic plates, (as these were,) no other mode of proving
their genuineness is practicable ; and that mode of proof is
as satisfactory as the proof of handwriting by a witness ac-
quainted with the writing of the party whose signature it
purports to be. One who is expert in the inspection and
examination of bank notes, engraved bonds and other instru-
ments of that character, is able to detect -almost at a glance
whether an instrument is genuine or spurious, provided he hasan
acquaintance with the class of instruments to which his atten-
‘tion is directed. It is the kind of evidence resorted to in prov-
ing the genuineness of bank notes; it is the kind of evidence
naturally resorted to to prove the genuineness of coupons and
other instruments of that character. To prohibit it is to take
from the holder of such instruments the only feasible means
e has in his power to establish their validity.
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In addition to these objections to the proceedings, we ques-
tion very much whether the act of May 12, 1887, which
authorizes and requires a suit to be brought against the tax-
payer who tenders payment in coupons, as well as the other
acts which require their rejection, are not themselves laws
impairing the obligation of the contract. They make no dis-,
crimination between genuine and spurious coupons. A bank
which should refuse to receive its bills in payment of a note
due from one of its customers, but should sue him on his note,
and leave him to establish the genuineness of the bills by suit
against the bank, would not be regarded with much favor in
a business community. It is the duty of its cashier or receiv-
ing teller to judge of the genuineness of the bills offered, and
to refuse them as spumous on his peril, or rather, on the peril
of the bank itself. So, in regard to these coupons, instead of
relegating the taxpayer to a course of litigation, the officers of
the State charged with the duty of collecting the taxes should
themselves decide on the genuineness of the coupons; offered.
Penalties for knowingly offering spurious coupons, or using
them in any way, for sale or otherwise, would probably be as
effective in preventing their circulation as like penalties are
in suppressing counterfeit bank bills, and other negotiable in-
struments.

In the case of Bryan v. The State of Virginia, the coupons
that were tendered for the payment of the tax sued for pur-
ported to have been cut from bonds issued under the act of
March 30, 1871, and the same obstacles to the proof of their
genumeness were interposed as in the case of McGahey, by
requiring the production of the bonds from which the coupons
were cut, and by excludmg expert testimony. The same also
is true of the proceedings in the case of Cooper v. The State qf
Virginia.

‘We are of opinion, therefore, that

The judgments in these three cases must be reversed, and-the
records severally remanded, for the purpose of such pro-
ceedmgs as may be required in due course of law,; accord-

- ing to this opinion.
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ELLETT v. VIRGINIA.
The head-note for this case will be found on pages 663, 664, ante.
Mz. Justice BrapLEY continued, stating the case as follows:

The case of Ellett v. The State of Virginia was a suit
brought to recover the amount of a judgment previously ren-
dered against Ellett in the Circuit Court of Richmond for taxes
and costs, the amount of taxes being $39.52, and the costs being
$24.49. Execution having been issued upon this judgment, the
defendant Ellett tendered to the sheriff, in payment thereof,
coupons for the whole amount, lacking $1.49, which he tendered
in lawful money. The coupons purported to be cut from a bond
issued under the act of March 30, 1871, and were overdue, and
each bore upon its face a contract of the State of Virginia
that it should be received in payment of all taxes, debts and
demands due to her. The defendant pleaded this tender and
averred that the sheriff refused to receive the said coupons
and money, alleging that he was forbidden to do so by the act
of May 12, 1887, and that he, the defendant, has always been
ready and willing since said tender to deliver said coupons
and money to the sheriff in payment of said execution, and
was. still ready and willing to do so, and brought the same
into court for that purpose. This plea was rejected by the
court. A verdict was given for the plaintiff and judgment
rendered thereon, which was affirmed by the Supreme Court
of Appeals of the State of Virginia.

Mr. Daniel H. Chamberlain and Mr. William L. Royall for
plaintiff in error.

Mr. R. A. Ayers, Attorney General of the State of Vir-
ginia and M7. J. Randolph Tucker for defendant in error.

. These fees are not payable out of the treasury, and are not
yecovered -for the Commonwealth, but for the officer of the
“eourt. The Supreme Court of Appeals of Virginia, in the decis-
1on complained of here, said : “These fees were not for taxes,
-débts and demands due the Commonywealth, but-were'the prop-
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erty of the officers of the court upon which the State had and
could have no valid claim.”

This court, when construing state statutes, will always adopt
the construction given by state courts, if possible. ZElmendorf
v. Taylor, 10 Wheat. 152; Bell v. Morrison, 1 Pet. 851;
Sumner v. Hicks, 2 Black, 532; Richmond v. Smith, 15
Wall. 429. The court uniformly adopts the decisions of the
state tribunals in the construction of their own statutes or on
questions arising out of the common law of the State. Greer
v. Neal, 6 Pet. 291 ; Beaurcgard v. New Orleans, 18 How.
497. It will not be contended that a state statute which pro-
vided that there should be a separate judgment in favor of
the officers against the defendant for their fees in every case
where there was judgment in favor of the Commonwealth
under a statute which forbids payment of such fees out of the
treasury,-would be unconstitutional. This is exactly the effect
of the decision of the state court which decides that these fees
are the property of the officers, —that this is the proper con-
struction to place upon the act of May 12, 1887, in so far
as it refers to such fees. '

Mg. Jusrice Braprey continued, delivering the opinion of
the court:

The point made in this case is, that the costs included in the
judgment on which the present suit was brought were not a
debt due to the State of Virginia in her own right, but were
due to the officers in whose favor they were taxed and whose
services they were to compensate. We think that this point
is untenable. The costs were recovered by the State of Vir-
ginia in the original action, to compensate her for the fees
which she had to pay to the officers for their services. The
demand of the officers for their costs was a demand against
the State of Virginia, and not against the defendant ; and by
reason of this demand against her, she was entitled to recover
the amount against the defendant ; so that in no legal sense
can it be said that the costs included in the judgment belonged
to the officers 4nd not to the State. They were recovered by
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her in form, and they belonged to her, when recovered, in sub-
stance. We are of opinion, therefore, that
This judgment must also be reversed, and the record re-
manded for the purpose of such proceedings as may be
reqzm'ed in due course of law, tn accordance with this
opinion.

CUTHBERT v. VIRGINIA.
The head-note in this case will be found-on page 664, ante.
Mz=. Justice BrapLEY, continuing, stated the case as follows :

The next case to be considered is that of Cuthbert v. The
State of Virginia. This was a presentment found against
Cuthbert in the hustings court of the city of Petersburg,
Virginia, charging that he did, on the first day of November,
1888, and had continuously from day to day since that time,
in said city, unlawfully sold and offered to sell, and unlawfully
tendered and passed to divers personms, naming them, tax-
receivable coupons from the bonds of the State of Virginia,
without having previous]y obtained a special license, as re-
quired by law, auth -izing him, said Cuthbert, to sell and
offer to sell and to tender and pass such coupons, he, in doing
the same, acting as the agent and broker for another person
or persons to said jurors unknown; contrary ‘to the act of
assembly in that behalf. The presentment confained two
other  counts, which were abandoned. The defendant ten-
dered a special plea in writing, to which the Commonyealth
demurred, and the court sustained the demurrer. The de-
fendant then pleaded not guilty. The jury, under the rulings
of the court, found him guilty and assessed a fine of $500.
On the trial the case was submitted to the jury upon an
agreed statement of facts. The principal facts shown by this
statement were, that on the first day of November, 1888, the
defendant- sold and offered to sell, and tendered and passed,
and offered to tender and pass for another, as charged in the
presentment, tax-receivable. coupons from bonds of the State
of Virginia, which were overdue and bore upon their face the
contract of said State that they should be received in payment
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of all taxes, debts and demands due said State from taxpayers
owing taxes to the said State, and that he did not have the
special license therefor required by the act of May 23, 1887,
and had not paid the license tax of $1000 provided by said
act for the privilege of selling the same, nor the state tax
of twenty per centum upon the face value of the same; also,
that the defendant Cuthbert was a member of a firm doing
business in Petersburg as insurance agents, representing
various foreign insurance compantes, all of which had paid to
the State all license taxes assessed upon them; also, that the
defendant was not engaged in "any business upon which a
license tax is charged by the State, except the business of
selling tax-receivable coupons from bonds of the State, and
had not been so engaged. Upon this agreed statement of
facts, the defendant moved the court to instruct the jury that
the act under which the presentment was found is repugnant
to section 10 of article 1 of the Constitution of the United
States, and therefore void, and that they must acquit the
defendant. The court refused to give this instruction, but
instructed the jury that the said act is not repugnant to the
Constitution, and the defendant excepted. After the verdict
was rendered, the c_léfendant moved the court to set it aside
upon the same grounds, which motion was overruled. The
cause was carried to the Supreme Court of Appeals, and by
that court the judgment was affirmed and its decision is now
here for review. The question in this case is, whether the
act requiring a license tax for the sale of coupons was or
was not -in violation of that clause of the Constitution of the
United States which relates to impairing the obligation of
contracts.

Mr. Daniel H. Chamberlain and Mr. Wiiliam L. Royall
for plaintiff in error.

Mr. R. A. Ayers, Attorney General of the State of Vir-
ginia, and Mr. J. Randolph Tucker for defendant in error.

The only question is, whether the business of a broker in
these coupons is beyond the reach of a license tax by the
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State, because coupons are receivable for taxes. Does the
license tax impair the obligation of the contract to receive
coupons for taxes? If it does not, the judgment is right.

The power of taxation is a part of the legislative sov-
ereignty of the State. It existed when the bonds and coupons
were issued, they having, in fact, been issued subject to this
power of taxation, which was not in any way released or sur-
rendered by their issuance, and being the lex femporis, is part
and parcel of the bond and coupon contract. If this power of
taxation was not expressly reserved, it matters not. For it
need not be reserved ; it exists and remains always, unless
yielded up. See Cooley on Taxation, 54, note 2.

Then, what though the tax imposed on the business of sell-
ing the coupons be a tax on the coupons themselves. The
State is entitled to tax all persons, property and business,
within its jurisdiction. The business is done, or proposed to
be done here, within the jurisdiction of the State; and that
business is a legitimate subject of taxation. How, then, can
it be said that the statute of 18834, which imposes a tax on
the doing of the business of selling the coupons, is beyond the
limits of the constitutional legislative powers of the State and
void ?

MR. Justice Braprey, continuing, delivered the opinion of
the court in this case.

It is manifest from the terms of the act of 1871, as well as
that of 1879, under which tax-receivable coupons were author-
ized to be and were issued, that said coupons were intended
to circulate from hand to hand, being expressly made payable
{o bearer, and being made receivable for taxes, debts, dues and
demands due to the State. Any undue restraint upon the free
negotiability of these instruments, therefore, would be a viola-
tion of the clear understanding and agreement of the parties.
That the license required by the 65th section of the tax act. of
March 15, 1884, as amended by the act of May 23, 1887, was
a very material interference with such negotiability, is most
manifest. - If sustained as a valid act of legislation, and carried
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into effect, it would prevent the negotiation of such coupons
by any holder thereof. The enormous license fee of one thou-
sand dollars in towns of more than ten thousand inhabitants
and of five hundred dollars in other counties and towns, with
the exception of twenty per cent of the face value on every
coupon sold, was absolutely prohibitory in its effect. A
material quality of the coupons— their negotiability — was
thereby destroyed. The point cannot be made any clearer by
argument than it appears by the mere statement of it. This
follows whether the law is construed as applicable to the sale
by a coupon-holder of his own coupons, or to the sale or
passing by any person of coupons for another. An owner of
coupons residing in New York or London, under the operation
of the law, if the coupons were not paid by the State when
they became due, would be obliged to go in person to Virginia
in order to dispose of them to those who might be able and
willing to use them in the payment of taxes.

The judgment in this case must also be reversed, and the
record remanded for the purpose qf such proceedings to be
kad as law and justice may require in accordance with

. this opinion.

IN RE BROWAX.
The head-note to this case will be found on page 664, ante.
Mz, JusticE BrapLEY, continuing, stated the case as follows:

The next case to be considered is that of £z parte Brown,
which was an application of the petitioner, Brown, to thé
Circuit Court of the United States for the Eastern District of
Virginia, to be discharged from imprisonment in the custody
of R. A. Carter, the sergeant of said city and ex officio jailer
thereof. The petition sets forth that the petitioner was sen-
tenced by the hustings court of the city of Richmond to pay a
fine of $25.00 and costs, amounting to $26.70, and to remain
in the jail of the said city until the same should be paid, in the
custody of the said sergeant; that on the 3d of July, 1889, he
tendered W. P. Lawton, clerk of the hustings court, in pay-
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ment of said fine, eighteen dollars in coupons and $8.70 in
Jawful money of the United States ; that each of said coupons
was cut from a bond issued by the State of Virginia under the
act of March 30, 1871, and was overdue, and bore upon its
face the contract of the State that it should be receivable in
payment of all taxes, efc.; that the clerk refused to receive
said coupons and money in payment of said fine and costs,
because certain acts of the General Assembly of Virginia for-
bade him so to receive them ; that thereafter, on the same day,
he tendered the same coupons and current money to Carter,
sergeant as aforesaid, and demanded his release from custody ;
that said sergeant also refused to receive said coupons and
money in payment of said fine and- costs, and he refused
the same because the coupons so tendered by the petitioner
became due prior to the 1st day of.July, 1888, and-because
section 415 of the Code of Virginia of 1887 prohibits the
receipt of any coupons of said State which became due prior
to July 1st, 1888, as those tendered did ; that said section 415
is repugnant to the Constitution of the United States; and
that the petitioner is therefore detained in said jail and in
custody of said sergeant in violation of the said Constitution.
The petitioner therefore prayed a Aabeas corpus to be directed
to the said Carter, sergeant as aforesaid, and that he be dis-
charged from custody. The writ being issued, Carter made
return thereto in substance as follows: He annexed to said
return a copy of the judgment and order of the hustings court
of Richmond committing the petitioner to the jail of the city
until he should pay a certain fine imposed upon him, as stated
in the petition. He admitted that on the 3d of July, 1889,
the petitioner tendered the coupons and money set out and
described in his petition, to the clerk, Lawton, who refused
to receive the same; and that on the 3d of July, 1889, the
petitioner tendered to him, Carter, $8.70 in current money of
the United States, and eighteen dollars in coupons purporting
to be detached from bonds of the State of Virginia; but he
denied that they were genuine coupons legally receivable.
He further stated in his return that, by section 415 of the
Code of Virginia of 1887, it is provided that no petition shall
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be filed or other proceeding had to try whether any paper
printed, written, engraved or lithographed, purporting to be
a coupon detached from -any bond of said State, is'a genuine
coupon legally receivable for taxes, debts or demands of the
said State, where said coupon became due prior to July 1,
1888, unless said petition was filed or proceeding had within
one year from July 1, 1888; and he charged the fact to be
that the coupon held by the petitioner became due prior
to July 1, 1888. The court below refused to discharge the -
prisoner, holding that section 415 of the Code of 1887 is not
repugnant to the Constitution of the United States. The
petitioner thereupon appealed to this court, and the question
is as to the constitutionality of-the section referred to.

‘We have already set forth the provisions of thislaw in a
former part of this opinion, it being the act passed February
27, 1886, and afterwards incorporated into the Code of 1887,
as section 415. Under the operation of this act, after the 1st
day of July, 1889, of course, all coupons that were then more
than a year past due were absolutely precluded from being
used in payment of dues to the State, as provided for in the
act of 1871. Considering the obstacles which had been inter-
posed in the way of their use for that purpose, it is not diffi-
cult to imagine that a very large proportion of the coupons
attached to the bonds of 1871 had not been presented, or, if
presented, had not been received for taxes prior to the date
referred to.

Mr. Daniel H. Chamberlain and Mr. William' L. Royall,
for plaintiff in error.

Mr. B. A. Ayers, Attorney.General of the State of Virg‘ini%
and Mr. J. Randolph Tucker for defendant in error. ’

The real question involved and intended to be raised in the
record is the constitutionality of section 415 of the Code ‘of
Virginia. The act which was incorporated into the Code,
forming the said section, was approved February 26th, 1886 —
more than three years before the tender in the present case.

The coupon holder was warned in advance that from and
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after July 1, 1888, he would only have one year within which
to institute proceedings to have his coupons declared genuine
and received for taxes or other debts or demands due the
Commonwealth. The statutes deprive the coupon holder of
no right which he enjoys under his contract. His coupon, if
genuine, is received in a proper proceeding to enforce its pay-
ment. The courts of the State are open for the prosecution
of his claim. If the State does not pay his interest coupons
at maturity, he may institute suit and recover judgment
against her so as to prevent the bar of the statute of limita-
tion. Chapter 82 of the Code of Virginia continues in force
statutes which have been upon the books for more than fifty
years, under which any claimant may sue the State in the Cir-
cuit Court of the city of Richmond, and have the validity of
his claim adjudicated. This is in addition to the other modes
provided by which he may have the genuineness of his claim
established.

This court has often decided that statutes of limitation
affecting existing rights are not unconstitutional, if a reason-
able time is given for the commencement of an action before
the bar takes effect; and it is difficult to see why if the legis-
lature may prescribe a limitation where none existed before,
it may not change one which has already been established.
The parties to a contract have no more a vested interest in a
particular limitation which has been fixed than they have in
an unrestricted right to sue. Terry v. Anderson, 95 U. 8.
628; Hawkins v. Barney, 5 Pet. 457; Bronson v. Hinzie,
1 How. 311; Christmas v. Russell, 5 Wall. 290 ;. Jackson v.
Lamphire, 3 Pet. 280; Sokn v. Waterson, 17 Wall. 596. There
has always been a statute of limitation in favor of the Com-
monwea_lth' in Virginia. See section 751, Code, edition 1887;
Ldem, section 770; Idem, section 8432. The period within
which suits are required to be instituted or claims presented
“has been shortened, but ample time is given by the statute
under examination, within which to prosecute the claim.
Cooley’s Const. Lim. p. 365.

" Mg. Justict BrapLEy, continuing, delivered the opinion of
the court.
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The passage of a new statute of limitations, giving a shorter
time for the bringing of actions than existed before, even as
applied to actions which had accrued, does not necessarily
affect the remedy to such an extent as to impair the obliga-
tion of the contract within the meaning of the Constitution,
provided a reasonable time is given for the bringing of such
actions. This subject has been considered in a number of
cases by this court, particularly in Zerry v. Anderson, 95
U. S. 628, 632, and Koshkonong v. Burton, 104 U. S. 668, 675,
where the prior cases are referred to. In Zerryv. Anderson,
Chief Justice Waite, speaking for the court, said: “ This court
has often decided that statutes of limitation affecting existing
rights are not unconstitutional, if a reasonable time is given
for the commencement of an action before the bar takes effect.
Hawkins v. Barney, 5 Pet. 457; Jackson v. Lamphire, 3 Pet.
2805 Sohn v. Waterson, 17T Wall. 596; Christmas v. Russell,
5 Wall. 290; Sturges v. Crowninshield, 4 Wheat. 122. It is
difficult to see why, if the legislature may prescribe a limita-
tion where none existed before, it may not change one which
has already been established. The parties to a contract have
no more a vested interest in a particular limitation which has
been fixed than they have in an unrestricted right to sue.

In all such cases the question is one of reasonableness,
and we have, therefore, only to consider whether the time
allowed in this statute is, under all the circumstances, reason-
able. Of that the legislature is primarily the judge; and we
cannot overrule the decision of that department of the govern-
ment unless a palpable error has been committed.”

The court in that case held that the period of nine months
and seventeen days given to sue upon a cause of action which
had already been running nearly four years, was not un-
constitutional. The liability in question was that of a
stockholder under an act of incorporation for the ultimate
redemption of the bills of a bank which had become insolvent
by the disaster of the civil war. The legislature of Georgia,
on the 16th of March, 1869, passed a statute reqiiring all
actions against stockholders in suich cases to be brought by or
before the 1st of January, 1870.

VOL. CXXXV—45
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In the case of Koshkonong v. Burton, the suit was brought
upon bonds of the town of Koshkonong issued January 1,
1857, with interest coupons attached. The coupons matured
at different dates from 1858 to 1877. The action was brought
on' the 12th of May, 1880, and the question was whether the
action as to the coupons maturing more than six years before
the commencement of the suit was barred by the statute of
limitations of Wisconsin. In March, 1872, an act was passed
to limit the time for the commencement of actions against
towns, counties, cities and villages, on demands payable to
bearer It provided that no action brought to recover money
on any bond, coupon, interest warrant, agreement or promise
in writing made by any town, county, city or village, or upon
any instalment of the principal or interest.thereof, shall be
maintained unless the action be commenced within six years
from the time when such money has or shall become due, when
the same has been made payable to bearer or to some person
or bearer, or to the order of some person, or to some person
or his order; provided, that any such action may be brought
within one year after this act shall take effect. This court,
speaking by Mr. Justice Harlan, said: “It was undoubtedly
within the Constitutional power of the legislature to require,
as to existing causes of action, that suits for their enforcement
should be barred unless brought within'a period lessthan that
prescribed at-the time the contract was made or the liability
incurred from which the cause of action arose. The exertion
of this power is, of course, subject to the fundamental condi-
tion that a reasonable time, taking all the circumstances into
consideration, be given by the new law for the commencement
of an action before the bar takes effect. Whether the first
prowso in the act of 1872, as fo some causes of action, espe-
cially in: its apphca,tlon\to citizens of other States holding
negotiable municipal securities, is, or not, in violatien of that
condition, is a qu%’mon of too much practlcal importance and
delicacy to justify us in considering it unless its determination
be essential to the disposition of the case in hand; and we
‘think it is.not.” The case was decided, without def,ermmmg
the question referred to.
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A question of the same nature frequently arises upon stat-
utes which require the registry of conveyances and other in-
struments within a limited period prescribed, and making them
void, either absolutely or in their operation as against third
persons, if not recorded within such-time. Such laws, as
applied to conveyances and other instruments in. existence at
the time of their passage, are, of course, retrospective in their
character, .and may operate very oppressively if a reasonable
time be not given for the registry required. This subject was
discussed in the case of Vance v. Vance, 108 U. 8. 514, Mr.
Justice Miller delivering the opinion of the court, where the
prior cases were adverted to and commented upon. The same
rule applies in those cases as in reference to statutes of limita-
tion, namely, that the time given for the act to be done must
be a reasonable time, otherwise it would be unconstitutional
and void.

It is evident from this statement of the question that no one
rule as to the length of time which will be deemed reasonable
can be laid down for the government of all cases alike. Dif-
ferent circumstances will often require a different rule. "What
would be reasonable in one class of cases would be entirely
unreasonable in another.

It is necessary, therefore, to look at the nature and cirecum-
stances of the case before us, and of thé class- of cases to
which it belongs. The primary obligation of the State with
regard to the coupons attached to the bonds issued under the
act of 1871 was to pay them when they became due; but if -
they were not paid at maturity the alternative right was given
to the holder of them to use them in the payment of taxes, -
debts, dues and demands due to the State. The very nature
of the case shows that such an application of the coupons
could not be made immediately or in any very short period of
time. If all the bonds were of the denomination of one:thou-
sand dollars each, it would require twenty thousand of them
to make up the funded debt of twenty millions of dollars.
These twenty thousand bonds would be likely to be scattered
and dispersed through many States and countries, and it would
be impracticable for the holders of them to use the coupons
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which the State should fail to pay in cash, in the alternative
manner stipulated for in the contract, unless they had a reas-
onable time to dispose of them to taxpayers. No limitation
of time was fixed by the act within which the coupons should
be presented or tendered in payment of taxes or other de-
mands. The presumption would paturally be that they could
be used within an indefinite period, like bank bills. Under
this condition of things, a statute of limitations giving to the
holders thereof but a single year for the presentation in pay-
ment of taxes of the coupons then in their possession, perhaps
never severed from the bonds to which they were attached,
and comprising all the coupons which had been originally
attached thereto, seems, even at first blush, to be unreasonable
and oppressive. Probably not one-tenth, if even so large a
proportion, of the bondholders were taxpayers of the State
of Virginia. The only way in which they could, within the
year prescribed, utilize their coupons, the accumulation perhaps
of years, would be to sell and dispose of them to the taxpayers.
How this could be done, especially in.view of the onerous laws
which were passed with regard to thé sale of coupons in the
State, it is difficult to see. Under all the circumstances of the
case, and the peculiar condition of the securities in question,
we are compelled to say that in our opinion the law is an un-
reasonable law and that it does materially impair the obliga-
tion of the contract.

‘We have spoken of the act as limiting, indifferently, the
time of tendering the coupons, and the time of commencing
proceedings to ascertain their genuineness. Its terms relate
only to the latter; and as this proceeding cannot be instituted
until the coupons have been tendered, the effect is, to make
a tender necessary before the expiration of one year, which
can often be done only within a few days, or even hours ; since
the taxes may become due in that short period, and not be-
come due again until a year afterwards. This puts the un-
constitutionality of the act beyond question.

‘Without further discussion of the subject, we conclude
that
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The judgment of the Circuit Court must be reversed, and the
same is reversed accordingly, and the cause remanded jfor
the purpose of such proceedings as may be required by
law and justice in conformity with this opinion.

HUCLESS v. CHILDREY.
The head-note for this case will be found on page 664, ante.
Mkr. Jusrioe BrapLEY, Continuing, stated the case as follows :

The next case which we shall consider is that of Hucless v.
Childrey, which was an action of trespass on the case, brought
in the Circuit Court of the United States for the Eastern Dis-
trict of Virginia, by Hucless, a citizen of the State of Virginia,
residing in Richmond, against Childrey, the treasurer of Rich-
mond, and, as such, collector of taxes and license taxes duse to
the State, to recover damages for the refusal of the said Chil-
drey to receive tax-receivable coupons in payment or part
payment of a license tax payable for a license to sell by retail
wine, spirits and other intoxicating liquors, whereby the plain-
tiff was prevented from pursuing the said business (which was
a lawful business), and sustained damage by reason thereof to
the extent of six thousand dollars. The declaration stated in
substance that the plaintiff desired and intended to open and
conduct the business aforesaid at 405 West Leigh Street, in
said city of Richmond, for one year from the first of May,
1889 ; that he was a fit person, and intended to keep an
orderly house, and that the place was suitable, convenient and
appropriate for that purpose; that by the statute law of Vir-
ginia a person desiring and intending to conduct such business
must apply to the commissioner of revenue for the-city on
county for a license therefor, who shall ascertain the amounh
to be paid and give the applicant a certificate specifying
the same, and such person shall make a deposit therefor with
the treasurer or collecting officer of the city or county, of the
amount so ascertained, and shall take from him a receipt for
such deposit endorsed on the certificate, or otherwise, he shall
deposit with the treasurer the amount of tax assessed by law
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for the license tax on said business. Thereupon he shall make.
application in writing for a license for such business to the
commissioner of the revenue for such city or county, accom-
panied by said certificate, and the person so desiring to con- .
duct said business is forbidden by said statutes to conduct the
same until he has appeared before the judge of the corporation
or county court, and has proved that he has made such deposit
and is a fit person to conduct such business, etc.; that the
license tax imposed by the laws of Virginia to be paid for the
business of selling, by retail, for one year, wine, ardent spirits,
malt liquors or any of them, in cities of more than one thou-
sand inhabitants, is $125 ; that on the 3d of May, 1889, plain-
tiff applied to the commissioner of revenue of Richmond to
ascertain the amount to be paid by him as his license tax for
selling by retail as aforesaid, and the commissioner gave to him
a certificate specifying the same as $125; that on the same
day the plaintiff presented said certificate to Childrey, the
defendant, treasurer, as aforesaid, and tendered to him, in
payment of said license tax, $123 in coupons and two dollars
in lawful money, and demanded a receipt stating that he bad
deposited with him $125 in said coupons and money ; that
Childrey refused to receive said coupons and money, and re-
fused to give plaintiff said receipt; that each of said coupons
was cut from a bond issued by the State of Virginia under the
act of March 30, 1871, and each bore upon its face the con-
tract of the State that it would be received in payment of all
taxes, debts, dues and demands due to the State; that there-
after, on the 3d day of May, 1885, the plaintiff stated te said
Childrey that he desired and intended to conduct the business
aforesaid at 405 West Leigh Street, and then tendered to him
in payment of the license tax due to the State onsaid business
for one year $123 in coupons and $2 75 in lawful money, and
demanded of him a certificate of such deposit, but Childrey
refused to receive said coupons and money, and refused to give
such certificate, and refused to : 2ceive said coupons and money
in both cases, because sections 399, 536 and 538 of the Code of
Virginia of 1887 forbade him to receive them ; and the plain-
tiff averred that said sections are repugna.nt to section 10,
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article 1 of the Constitution of the United States, which the
said Childrey well knew; that he, Childrey, obeyed the com-
mand of said sections and declined to follow the mandate of
the Constitution ; that by force of the statute law of Virginia
the plaintiff would have been liable to indictment and severe
penalties if he had proceeded to open and conduct his said
business before he had satisfied the judge of the corporation
or the hustings court of the city of Richmond that he was a
fit person to conduct said-business, that he would keep an
orderly house and that the place was a suitable one ; and that
the plaintiff could not apply to said court to enter on said
inquiries until he presented to said court a receipt from said
Childrey for said deposit endorsed on the certificate furnished
by the commissioner of the revenue, or the certificate of the
commissioner endorsed on the receipt of said Childrey.

To this declaration the defendant filed a demurrer, which,
was sustained by the Circuit Court and judgment rendered
for the defendant, which judgment is brought here for
review.

Mr. William L.. Royall for plaintiff in error.

It is freely conceded that the State may, in her discretion,
absolutely abolish the sale of spirituous liquors or prescribe on
what terms they shall be sold. That is part of the police
power intended for the protection of society. But the State
of Virginia does.not prohibit its sale. She encourages its
sale. She evidently thinks the sale of liquor a practice ben-
eficial to the health and morals of her citizens, and she
endeavors to extract from its sale all the revenue that the
business will bear.

Whilst she may do what she pleases looking to a regulation
of its sale, yet, when she undertakes to raise revenue from its
sale, that revenue is as much payable in her coupons as any
other revenue; as they are to be received in payment of “all
taxes, debts, demands and dues due the State.”

Mr. R. A “Ayers, Attorney General of the State of
Virginia, and Mr. J. Randelph Tucker for defendant in error.
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Mg. JusticE Braprey,. continuing, delivered the opinion of
the court.

The law under which the treasurer justified his action in
1efus1ng to receive the coupons tendered by the plaintiff is set
forth in the declaration with sufficient accuracy and fulness
“for the disposal of the case, except that it should be added
that the license fee to be depositéd with the treasurer was
required to be in lawful money of the United States as a con-
dition precedent to the granting of the license.

‘We are of opinion that the requirement that the license fee
shall be paid in lawful monéy of the United States does not,
as contended, impair the obligation of the contract made by
the State with the holders of the coupons referred to. Li-
censes for the sale of intoxicating liquors are not only imposed
for the purpose of raising revenue, but also for the purpose of
regulating the traffic and consumption of these articles, and
hence the State: may impose such conditions for conducting
said traffic as it may deem most for the.public good. Instead
of a license fee of $125 it might have imposed a license fee of
$250, or any other amount, or it might have prohibited the
sale of intoxicating hquors altogether, as is admitted by the
counsel for the pla.mtltf in their brief. They concede that
the State might, in her discretion, absolutely abolish the sale
of spirituous liquors, or prescribe on what terms they shall
be sold. In this view, there does not seem to be any violation
“of the obligation of the State in requiring the tax which is
imposed to be paid im any manner whatever —in gold, in
silver, in bank notes or in diamonds. The manner of pay-
ment is part of the condition of the license intended as a
regulation of the fraffic. It would be very different if the
business sought to be followed was one of the ordinary pur-
suits of life, in which all persons are entitled to engage.
License taxes imposed upon such pursuits and professions are
imposed purely for the purpose. of revenue, and not for: the
purpose of regulating the traffic or the pursuit. For these
considerations we are clearly of oplmon that '

The judgment of the Circit Court was right, and it s,
thergfore, affirmed.
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VASHON v. GREENHOW.

The head-note for this case will be found on page 664, ante.

Mgr. Justice BrapLEY, continuing, stated the case asfollows:

The remaining case which we have to consider is that of
Vashon v. Greenhow. This case arose upon the refusal of
Greenhow, treasurer of the city of Richmond, to receive from
Vashon tax-receivable coupons in payment, or part payment,
of taxes due from him, including a certain amount due for
school taxes for the maintenance of the public free schools of
the State. Upon this refusal Vashon filed a petition for a man-
damus in the hustings court of the city of Richmond, stating
that he was a taxpayer of the said city, and was 1ndebted to
the State for state taxes of 1884 to the amount of $35.63, and
tendered to Greenhow, the said treasurer, in. payment therefor,
certain coupons cut from the bonds of the State issued under
the act of March 30, 1871 —one of the deromination of thirty
‘dollars and one of the denomination of three dollars, said cou-
pons being past due, and being presented to the court with the
petition ; that he, at the same time, offered to pay the treas-
urer the whole of said tax in legal-tender notes and coin, and
demanded that the treasurer receive said coupons along with
said legal-tender notes and coin for the purpose of identifica-
tion and verification in manner and form as required by the
act of January 14, 1882. The petition further alleged that by
virtue of the State’s contract o receive said conpons in pay-
ment of said taxes, and by virtue of the act of assembly afore--
said, he was entitled, upon the payment of his said tax in
money, to have his said coupons received for identification
and verification, and pay his tax therewith’; wherefore he
prayed a writ of mandamus commanding saxd Greenhow,
treasurer of said city, to receive the said money and also the
said coupons, «nd commanding him to forward said coupons
to the court for identification and verification according to
law. A rule to show cause having been granted, the treasurer
filed his answer to the petition, in which he stated the truth
to be that Vashon was indebted to the State for taxes for the
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year 1884, as follows, to wit : for tax on property the sum of
$35.63, being $9.66 for the maintenance of public free schools,
as per exhibif attached to the answer. He further stated and
admitted that the petitioner offered to pay the'said tax in
money at the same time that he demanded the respondent to
receive’ the coupons mentioned "in the petition for the pur-
pose of identification and-verification. The answer then pro-
ceeds as follows :

“Your respondent avers that he was willing fo receive the
payment of said tax in money, but refused to receive and re-
ceipt- for so much of the coupons as were offered in payment
of that portion of the tax set aside by law and dedicated to
the maintenance of the public free schools of the State.

“Your respondent assigns the following reasons for such
refusal: :

“(1) The Constitution of Virginia provides, in section 7 of
article VIII, what specific sums shall be set apart as a perma-
nent and perpetual literary fund, and includes in it such other
sums as the General Assembly may appropriate.

“(2) Section 8 of the same article provides that the General
Assembly shall apply the annual interest on the literary fund
and an annual tax upon the property of the State of not less
than.one mill nor more than five mills on the dollar, for the
benefit of the public free schools.

“(3) In pursuance of this constitutional authority the Gen-
eral Assembly has provided, in acts of 1883—4, p. 561, that on
tracts of lands and lots a tax of ten cents on every hundred
dollars’ of the assessed value thereof shall be levied, which
shall be applied to the support of the public free schools of
the State. ‘

“(4) Again, the last General Assembly, in acts of 18834, p.

' 603, have provided that all taxes assessed on property, real or
personal, and dedicated to the maintenance of the public free
schools of the State, shall be paid and collected only in lawful

" money of the United States, and shall be paid into the treas-

‘ury to the credit of the free school fund, and shall be used for
no other purpose whatsoever.

“Your respondent avers that to have forwarded such of the
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coupons as were offered in payment of the tax dedicated to
the public free schools would have been a violation of the
Constitution and the laws above referred to.

“For these reasons your respondent insists that he ought
not to have forwarded, for the purpose of identification and
verification, so much of the coupons as were tendered in pay-
ment of that portion of the tax dedicated to the public free
schools. ‘

“He therefore prays that the writ of mandamus may be
denied and the petition dismissed with costs.”

To this answer the petitioner entered a demurrer, which
was sustained by the court and a peremptory mandamus was
awarded pursuant to the prayer of the petition. The case
being carried to the Supreme Court -of Appeals of Virginia
the judgment was reversed, and this judgment of reversal is
now before us for review.

Mr. William L. Royall for plaintiff in error.

The question to be determined is, which will this court fol-
low — the series of decisions of the old court, holding the fund-
ing act to be consistent with the Constitution of the State, or
the decision of the new court, holding that act to be void, as
being in conflict with the Constitution of the State.

If the act is consistent with the Constitution of the State,
then the act of March 15, 1884, which forbids payment of part
of the tax in coupons, clearly impairs the obligation of the
State’s contract that they shall be received in payment of all
taxes due to the State. It is the settled and familiar law
of this court that when the question is whether a state law
authorizing an issue of bonds is repugnant to the Constitution
of that State, and there have been conflicting decisions of the
highest court of that -State, this court will follow the first
decision of that State’s court on that question, instead of the
last. Gelpcke v. Dubugque, 1 Wall. 175 Kenosha v. Lamson,
9 Wall. 477; Lee County v. Rogers, T Wall. 181; Havemeyer
v. Jowa County, 8 Wall. 294 ; Mitchell v. Burlington, 4- Wall.
2705 Oleott v. Supemzsors, 16 Wall. 678; Zaylor v. Yj)szla/ntz,
105 U S. 60.
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It is also the settled and familiar law of this court that
when the question to be determined is whether a state stat-
ute, making a contract, is repugnant to the Constitution of
that State, this court will determine that question for itself,
without regard to what the highest court of that State may -
have decided in regard toit. Jeferson Branch Bank.v. Skelly,
1 Black, 436 ; Undversity v. People, 99 U. S. 809.

Now, it is hardly possible for this court, after the many

. times it has held these coupons to be binding contracts, to hold
now that they are void. I suppose, as a matter of course, that
it will adopt the reasoning of Virginia’s court in Ansons v.
Wright, 22 Grattan, 833; and Clarke v. Tyler, 30 Grattan,
134; and I shall therefore discuss the matter no further.

Mr. RB. A. Ayers, Attorney General of the State of Virginia,
and Mr. J. Randolph Tucker for defendant in error.

Mz. Justice BrapLEY, continuing, delivered the opinion of
the court.

The Court of Appeals placed their judgment upon two dis-
tinct grounds. In the first place, they reviewed the former
judgments of that court which had sustained the act of March
30, 1871, as a valid and constitutional enactment and binding
upon the State as a contract with the bond and coupon holders
under the same. The court were of opinion that these decis-
‘ions were based upon a mistaken assumption.that the State
had received a consideration for the issuing of the bonds
created by the act aforesaid. They argued and attempted to
show that the State had not received any consideration what-
ever, but that the issuing of the bonds under the act of 1871
was a mere gratuity on the part of the State, and was not
binding upon it so as to prevent the legislature from abrogat-
ing the conditions of that act.. We have already indicated
our views with regard to this position taken by the Supreme
Court of Appeals, and have referred to the decisions made by
this court sustaining the validity of the act of 1871, which
decisions of this court we regard as binding upon us.
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The other ground on which the Court of Appeals placed its
decision was, that the act of 1871, as applied to the moneys
due and payable to the “literary fund,” or fund for the main-
tenance of public free schools, was contrary to the constitution
of the State, adopted in 1869. The 7th and 8th sections of
the eighth article of that constitution declare as follows:

“Sre. 7. The General Assembly shall set apart, as a
permanent and perpetual literary fund the present literary
funds of the State, the proceeds of all public lands donated by
Congress for public school purposes, of all escheated property, -
of all waste and unappropriated lands, of all property accru-
ing to the State by forfeitures, and all fines collected for
offences committed against the State, and such other sums as
the General Assembly may appropriate.

“Sec. 8. The General Assembly shall apply the.annual in-
terest on the literary fund, the capitation tax provided for
by this constitution for public free school purposes, and an
annual tax upon the property of the State of not less than one
mill nor more than five mills on the dollar, for the equal benefit
of all the people of the State. . . .” 2 Constitution and
Charters, 1968.

The court, in its opinion, held that in view of these consti-
tutional provisions the legislature had no power fo declare, or
contract, that the moneys due to the, literary fund might be
paid in coupons attached ‘to the bonds authorized by the act
of 1871 ; wnd thaf such a payment would be repughant to the
very nature of the fund. It might well be added, that cou-
pons thus paid into the fund would be of no value whatever to
it, for as soon as paidiinto the treasury they would become
valueless as if cancelled and destroyed, unless some provision
were made for their reissue, and the putting of them into
renewed circulation. This would be opposed to the whole
tenor of the act, would be unjust to the coupon holders them-
selves, and would probably be contrary to the acts of Congress
in reference to the creation of paper currency. We think that
the position of the Court of Appeals in this case is well taken,
that coupons could not be made receivable as a portion of the’
literary fund; and tsha,t, if they could not be received as a part
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of the fund, they could not properly be made receivable for
the taxes laid for the purpose of maintaining said fund. For
several years after the coustitution was adopted, and after
the law of 1871 had been passed, the taxes for the benefit of
free schools were mingled in the assessment and collection of
taxes, and in the treasury when received, with the other taxes
and funds raised for the support of the state government. As
long as this state of things continued the collecting officers
could not object to receiving coupons in payment of -taxes,
because the share due to the school fund could easily be paid
from the treasury, to the credit of that fund, out of the lawful
moneys received. But by the tax act of March 15, 1884, it was
provided that all taxes assessed on property, real or personal,
by that act, and dedicated by it to the maintenance of the -
pubhc free schools of the State, should be paid and collected
only in the lawful money of the United States, and should be
paid into the treasury to the credit of the free school fund, and
ghould be used for no other purpose whatsoever, and to this
end the aunditor of public accounts should have the books of
the commissioner of the revenue prepared with reference to the
separate assessment and collection of said school tax, and the
several treasurers of the Commonwealth should have the tax
bills in their counties and corporations so made out as to
specify the amount of the tax-due from each taxpayer to the
public free school fund, including the capitation taxes of what-
ever kind or nature, and should keep said capitation tax and
school tax separate and distinct from all other taxes or rev-
enu=s 5o collected by him, and forward the same, thus separate
and distinct, to the auditor of public accounts, which should .
be kept separate and distinct by him from all other taxes or
revenues until paid to the public free schools. Sincé the pas-
sage of this act, and in pursuance -thereof, the taxes and other
revenues raised for the purpose of maintaining public schools,
and belonging under the Constitution to the literary fund,
have been kept separate and distinct from the other taxes
raised for the general support of the state government. This
the practice whien the case of Vashon v. Greenhow arose,
#ind in our judgment the law requiring the school tax to be
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paid in lawful money of the United States was a valid law,
notwithstanding the provisions of the act of 1871; and that
it was sustained by the sections of the Constitution referred
to, which antedate the law of 1871, and override any provisions
therein which are repugnant therefo

In Paup v. Drew, 10 How. 218, a decision was made by
this court in a case not very diﬂ"ereht in principle from the
one now under consideration. It had been decided in Wood-
ryf v. Trapnall, 10 How. 190, at about the same time, that
the law of Arkansas which chartered the Bank of the State of-
Arkansas, (the whole capital of which belonged to the State,)
and provided that the bills and notes of said institution should
be received in all payments of debts due to the‘State, was
valid and irrepealable, and that, although this provision was
subsequently in terms repealed, the notes of the bank which
were in circulation at the time of the repeal were not affected
by it ; and that the undertaking of the State to receive the
notes of the vank constituted a contract between the State
and the holders of these notes which the State was not at
liberty to break or impair, althongh notes issued by the bank
after the repeal were not within the contract and might be
refused. After this decision’the case of Paup v. Drew came
up, in which it was held that, although the notes of the bank
were receivable in payment of all debts due to the State in its
own right, and could not be refused, yet where the State sold
lands Whlch were held by it in trust for the benefit of a semi-
nary, ‘and the terms of the sale were that the debtor should
pay in specie or its equivalent, such debtor was not at liberty
to tender the notes ofithe bank -in payment.  The question
arose in this way : Congress in 1827 had passed an act “Con-
cerning & seminary of learning in the Territory of Arkansas,”
by which two entire townships of land were directed to be set
aside and reserved from sale, out of the public.lands within
the said territory, for the nse and support of a university
within the said territory. In 1836, Congress passed another act
entitled “ An act supplementary to the act entitled “An act-
for the admission .of the State of Arkansas into the Union,
and to provide for the due execution of the laws of the United
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States within the same, and for other purposes’” by which
last act the lands so reserved for the use and support of a
university were vested in the State of Arkansas. On the 28th
of December, 1840, the legislature of Arkansas passed an act
entitled “ An act to authorize the governor to dispose of the
seminary lands;” and in 1842 the then governor of the State
sold to John W. Paup the right to enter and locate 640 acres
of said land, and received from him therefor bonds payable at
different dates in specie or its equivalent. In 1847 the gov-
ernor of the State brought a suit upon these bonds, and the
defendants brought into court the sum of $6050 in notes of
the Bank of the State of Arkansas, and pleaded a tender of
the same in discharge of the debt. The plaintiff demurred on
the ground that the proceeds of the bonds were part of a trust
fund committed to the State by Congress for special purposes,
over which the State had no power except to collect and dis-
burse the same in pursuance of the objects of the grant, and
the State had no power to apply said funds to the payment of
ordinary liabilities, and was not bound to accept in payment
of such bonds any depreciated bills, bank paper, or issues, even
though she might be nltimately liable to redeem them. This
demurrer was sustained and judgment given that the fund was
a trost fund held by the State of Arkansas for the purposes
to which it was devoted, and therefore the State could not
properly contract to receive other than lawful money for prop-

erty disposed of belonging to said fund.
‘We think that the principle of this case sustains the decision
of the Court of Appeals of Virginia in the case now under

" consideration, and the jndgment of that court is

Affirmed.

It may be argued that the principle involved in the last case
is equally applicable to all taxes raised for the support of the
state government, inasmuch as the funds necessary for that pur-
Ppose, as well as those raised for the purpose of maintaining pub-
lic free schools, are required to be paid in cash. But there is
this difference, that the tax for school purposes is set apart for
that specific use, under the express requirement of the consti-
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tution, whilst the general tax for carrying on the government
is, or should be, adequate to meet not only the actual expenses
of the government itself, but also the outstanding debts and
obligations that may be due and payable during the fiscal
year, of which the coupons are themselves a part. If the
tender of tax-receiving coupons to any considerable amount is
apprehended, the rate of taxation should be raised so as to
produce a sufficient surplus over and above such coupans
to meet the expenses of the government. If the influx of
coupons should be so uncertain that no safe calculation could
be made on the subject, an arrangement could probably be
made with the coupon holders, for lnmtmO' the proportion of
tax which would be received in coupons. It is certainly to be:
wished that some arrangement may be adopted which will
be satisfactory to all the parties concerned, and relieve the
eourts as well as the Commonwealth of Virginia, whose name
and history recall so many interesting associations, from all
further exhibitions of a controversy that has become a vexa-
tion and a regret.
VOL. CXXXV-—46



